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Board of Governors Decides on Referendum on Plan to 
Reorganize Federal Judiciary—Result Will Control 
Action and Attitude of Association on Each 
Proposal 


is the letter sent to 


F ILLOWING 
each member of the 


referendum on_ the 


Association 
announcing the 
various proposals in respect to the Fed- 
eral Judiciary. The letter was accom- 
panied by the full text of the measure 
and the official ballot. 


TO THE MEMBERS OF THE 
AMERICAN BAR ASSOCIATION : 


The Board of Governors, composed 
of one member elected from each Fed- 
eral Judicial Circuit together with your 
National decided that a 
referendum vote of the members of the 
\ssociation shall determine the opinion 
and attitude of the with 


officers, has 


Association 
respect to the pending proposals as to 
the Federal judiciary. Many members 
of your House of Delegates have joined 
in the decision that questions of such 
lar-reaching importance to the country, 
as well as to the profession, should be 
passed on by our whole membership. 
The six major proposals affecting the 


Federal Courts, particularly the Su- 
preme Court, have been formulated and 
placed upon the official ballot, which is 


attached hereto and should be detached 
and returned. 

In order that your officers, Board of 
‘sovernors, and House of Delegates, 
may have promptly the instructions and 
guidance which will come from a full 
€xpression of the opinions of our 30,000 


members upon the pending proposals, 


you are asked to detach and mark your 
ballot to indicate your vote upon each 
of the submitted questions, and to mail 
such ballot immediatély in the enclosed 
envelope, without placing on the ballot 
or the ballot-envelope any identifying 
marks of any kind. No ballot received 
after March 10, 1937, can be counted. 

The ballots will be counted and tabu- 
lated under the supervision of your 
Board of Elections, of which the Chair- 
man is the Honorable Edward T. Fair- 
child, Justice of the Supreme Court of 
Wisconsin. The results of the balloting 
will be announced, but it will not be 
disclosed or known how any member 
voted. 

In order that there may be a full 
expression of public opinion by all citi- 
zens for the information of the Con- 
gress, with respect to each of the pend- 
ing proposals as to the Courts, each 
member of the Association, along with 
other citizens, is urged by the Board 
of Governors to communicate his views, 
for or against each proposal, to the 
United States Senators and the Mem- 
bers of Congress from his State. Jt ts 
recommended also that local meetings 
of citizens, as well as local and State 
Bar Associations, will do well to discuss 
publicly the reasons for and against each 
proposal, so that the same may be under- 
stood by the people, and a fully repre- 
sentative expression of public opinion 
obtained thereon. 
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A majority of the votes cast upon the 
referendum will decide and control the 
attitude and action of your Association 
upon each proposal. Your cooperation 
in obtaining a full vote is asked. 


Very truly yours, 


F. H. STINCHFIELD, 
President. 


GEORGE M. MORRIS, 
Chairman of the House of Delegates. 
HARRY S. KNIGHT, 

Secretary, 

The Official ballot begins with the 
statement that “As a member of the 
Association you are asked to detach and 
mark the following ballot so as to ex- 
press your opinion upon each of the 
questions submitted, and to mail each 
ballot immediately in the enclosed en- 
velope. No ballot received after March 
10, 1937, can be counted.” It continues: 
Question One: Should the Congress 
enact the bill recommended by The 
President of the United States on Feb- 
ruary 5, 1937, which would empower the 
President, when any judge of the United 
States, appointed to hold his office dur- 
ing good behavior, has heretofore or 
hereafter attained the age of seventy 
years after at least ten years of service, 
and within six months thereafter has 
neither resigned nor retired, to nomi- 
nate, and with the consent of the Sen- 
ate to appoint, one additional judge for 
such Court, provided that this increase. 
in the number of judges so appointed 
shall not result in more than fifteen 
members of the Supreme Court of the 
United States, or more than two addi- 
tional judges for a Circuit Court of 
Appeals or other specified Court, and 
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otherwise as fully set out in the bill, the 
text of which is herewith printed? 
a. With respect to the Supreme 
Court of the United States. 
Yes No 
oO Vote with an X Mark oO 
b. With respect to the United 
States Circuit Courts of Appeals, 
District Courts and other Fed- 
eral Courts. 
Yes No 
oO Vote with an X Mark o 


Question Two: Should the Congress 
enact the bill, also recommended by the 
President of the United States, em- 
powering the Chief Justice of the Su- 
preme Court to assign Circuit Judges 
and District Judges to duties outside 
teir Circuit or District, as provided in 
the bill, the text of which is herewith 
printed ? 

Yes No 

oO Vote with an X Mark oO 

Question Three: Should the Congress 
authorize the Supreme Court of the 
United States to appoint an administra- 
tive assistant who may be known as the 
proctor, who shall be charged with the 
duty of watching and reporting as to 
the calendars and business of all Courts 
of the United States, with the further 
duties provided in the bill, the text of 
which is herewith printed ? 

Yes No 

oO Vote with an X Mark oO 


Question Four: Should the Congress 
enact a bill, also recommended by the 
President of the United States, requiring 
the Court to give notice to the Attorney- 
General of the pendency of any action 
in which the constitutionality of any 
statute of the United States is drawn 
in question on substantial grounds, and 
giving to the Attorney-General the right 
to appear, be heard, present testimony, 
and take part in such suit, with the 
rights of a party? 

Yes No 

o V ote with an X Mark oO 


Question Five: Should the Congress 
enact a bill, also recommended by the 
President of the United States, authoriz- 
ing the Attorney-General, in his discre- 
tion, to appeal directly and immediately 
to the Supreme Court of the United 
States in any suit or proceeding in 
which any decision of a Court of the 
United States is against the constitu- 
tionality of a statute of the Uniied 
States, and giving to appeals so taken 
precedence over other cases in the Su- 
preme Court? 

Yes No 

oO Vote with an X Mark oOo 


Question Six: Should the Congress 
enact substantially the Sumners Bill 
(H. R. 2518; 75th Congress, Ist Ses- 
sion), granting to Justices of the Su- 
preme Court the same rights and privi- 
leges with regard to retiring, instead of 
resigning, as are granted to judges 
other than Justices of the Supreme 
Court by Section 260 of the Judicial 
Code (U.S. C., Title 28, Sec. 275), and 


authorizing the President to appoint a 
successor to any such Justice of the Sy- 
preme Court retiring from 
regular active service on the bench, ete.? 
Yes No 
oO Vote with an X Mark oO 
EDWARD T. FAIRCHILD, 
Chairman of the Board of Elections, 
1140 North Dearborn Street, 
Chicago, Illinois, 


upon his 





Junior Bar Conference Conducts Campaign of Public 
Discussion on Supreme Court Proposal-—Object Is to 
Inform Public of Issues Raised — Other Conference 
News 


HALLENGED to quick, effective 
and organized public service on a 
specific issue, the Junior Bar Confer 
ence has swung into action to stimulate 
discussion of the arguments for and 
against President Roosevelt's proposal 
to enlarge the Supreme Court, to inform 
the public on the issues raised by that 
proposal, and to persuade citizens to 
register their views with the Congress. 
This program is being conducted 
pending announcement of the results of 
the referendum of American Bar Asso- 
ciation members now being taken, in 
which votes of Conference members are 
being counted separately. The program 
has been approved by the Board of Gov- 
ernors. The Activities Committee of 
the Conference, headed by Grant B. 
Cooper, Los Angeles, is directing the 
public information and public discussion 
campaign. This committee is operating 
through State, local and district Chair- 
men. 

All Conference have been 
asked to participate, and to communi- 
cate their willingness to participate to 
their State Chairmen at the earliest mo- 
ment. House of Delegates members 
have been requested by the Board of 
Governors to cooperate in the program 
with Conference members. The State 
Chairmen have been directed by the 
Conference Council to work closely with 
House members in their states. 

The Executive Council of the Confer- 
ence inaugurated the program because 
it believed that the President’s proposal 
raised issues of vital concern to each 
citizen. Before any vote on the proposal 
should be taken in Congress, the Coun- 
cil believes, each citizen should be fully 
informed of the benefits and dangers in- 
volved, and each Congressman should 
have the benefit of the matured and in- 
formed views of his constituents. 

The Council has made it clear that 
until the referendum of Conference 
members has been taken and announced, 


members 


no member or members of 
the Conference is entitled to represent 
himself or itself as speaking for the 
Conference. Members speaking for or 
against the proposal have been in- 
structed to make it clear that they are 
voicing only their individual views. 

In carrying out the program, Confer- 


group of 


ence members are arranging open forum 
meetings, radio debates, speeches before 
Civic organizations and clubs, and “town 
hall” discussions. The program planned 
in the District of Columbia typifies pro- 
grams already under way in many states 
and communities. In the District, a 
special committee sent letters to each 
citizen’s civic group, 
pointing out the importance of the Su- 
preme Court proposal, and urging each 
group to devote at least one meeting to 
the subject. 

The Committee has offered to supply 
organizations with two speakers, one 
for and one against the President’s plan, 
to debate the subject in ten minute 
speeches. The Committee has also 
planned radio debates, and plans to 
close its activity with a public mass 
meeting, in which public discussion will 
be led by two prominent public figures, 
each representing one side of the sub- 
ject. 


association and 


Speaking Campaign to Aid Red 
Cross Drive 

A public speaking program in aid of 
the Red Cross drive for funds for flood 
sufferers featured Conference activity 
during February. This campaign was 
suggested by, and conducted under the 
leadership of, the Activities Committee 
Chairman. The offer to assist the Red 
Cross prompted the following response 
from Douglas Griesemer, Director 0 
the Funding Raising Activities: “The 
offer of the Junior Bar Conference ex- 
pressed through you as Secretary to aid 
us in the present great flood emergency 
is most heartily appreciated by all of 








our 
fere 
note 
of 1 
Cro 
befc 


ceiv 


j 
tinu 
ciat 
dur 
Rol 
fere 
ser 
Cor 
and 
eco! 
ler, 
cha 
con 
Gor 
tive 
of t 
app 
Sec 


hea 


R 
ceiv 
sive 
the 
this 
und 
his 
the 
met 
defe 
For 
is € 
pais 
est, 
Stan 
pra 
witl 
in j 
tion 

D 
Dut 
gres 
law: 
the 

sibl 
Juni 
Bar 


A 
ior 
exte 
tion 
Stat 
heac 
ban) 
Vice 
com 
tion 
Bar 


T 


Oint a 
he Su- 
from 
1, etc. ? 
No 
O 
.D, 
Ons, 
reet, 


Nols, 


ublic 
; to 
ce 


ers of 
resent 
wr the 
for or 


onfer- 
forum 
before 
“town 
anned 
S pro- 
states 
ict, a 
» each 
yroup, 
e Su- 
r each 
ing to 


supply 

one 
; plan, 
ninute 

also 
ns to 
mass 
n will 
Pures, 
» sub- 


Red 


iid of 
flood 
tivity 
1 Was 
rr the 
mittee 
> Red 
ponse 
or ol 
“The 
e eX- 
@ aid 
gency 
all of 





CURRENT EVENTS 


163 





The entire Con- 
with 


our national officers.” 
ference organization cooperated 
notable success in the drive, and reports 
of many speeches in behalf of the Red 
Cross in theatres, over the radio, and 
before civic organizations have been re- 
ceived. 

Junior Bar Conference members con- 
tinued to figure in American Bar Asso- 
ciation committee appointments made 
during the past few weeks. William A. 
Roberts, who served brilliantly as Con- 
ference Secretary until last August, is 
the important seven man 
Committee of the House of Delegates 
and Board of Governors, to consider an 
economic study of the Guy Tob- 
ler, Conference membership committee 


serving on 


sar. 


chairman, was appointed to the special 
committee “to report to the Board of 
Governors at its next meeting a defini- 
tive plan for increasing the membership 
of the Association.’’ Conference members 
appear on each of the committees of the 
Section of Bar Organization Activities, 
headed by Morris B. Mitchell. 


Other Activities Reported 
Reports from State Chairmen re- 
ceived during February indicate exten- 
sive Conference activity in all parts of 
the country. Space permits mention at 
this time of only a fraction of the work 
under way. In Utah, Pratt Kesler and 
his co-workers are concentrating upon 
the passage of a bill for the appoint- 
ment and compensation of attorneys tu 
defend indigent criminals. Stanley 
Ford’s active New Jersey organization 
is conducting a vigorous speaking cam 
paign on legal subjects of public inter- 
est, is holding legal forums wherein out- 
standing speakers are giving lectures on 
practical legal topics, and is cooperating 
with the Judicial Council of New Jersey 
i its work to improve the administra- 
tion of justice. 

Delaware members, led by C. Edward 
Duffy, have formulated a series of pro- 
gressive amendments to the Delaware 
laws, which they are recommending to 
the Legislature. In Alabama, Peyton 
Bibb is working for the creation of a 
Junior Section of the Alabama State 
Bar Association 
| An invitation to affiliate with the Jun- 
lor Bar Conference has recently been 
extended to the newest Junior Bar Sec- 
tion of a State Bar—the Mississippi 
State Bar Junior Section. This section is 
headed by Hugh N. Clayton of New AI- 
bany, J. H. Graham of Meridian is 
vice chairman, and there is an executive 
committee of nine members. The sec- 
tion comprises all members of the State 
Bar undet 


The 


thirty-six years of age. 
prospect for a lively discussion 


at Kansas City of the suggestion to 
change the name of the Conference to 
“Section of Younger Lawyers of the 
American Bar Association” has been 
increased by a petition for the change 
made to the Council by the Little Rock, 
Arkansas, Junior Bar Association. The 
petition does not indicate whether the 
Little Rock group plans to change its 
own name if the petition is granted. 
Paut F, HANNAH, 
Secretary of Junior Bar Conference. 


Kansas City Bar Associa- 
tion’s 1937 Radio Series 


NCOURAGED by its highly suc- 

cessful series of radio addresses 
in the past, the Kansas City Bar As- 
sociation is putting on another one for 
1937. The addresses are given over 
station wpAF, the Kansas City Star’s 
radio station, from 6:45 to7 p.m. The 
series began on February 6 and the 
program calls for several addresses each 
month until June 19, when the series 
ends. Following is the list of speakers, 
their subjects, and the dates on which 
they have already spoken or are sched- 
uled to speak: 

February 6—Harold E. Neibling, 
President of the Kansas City Bar As- 
sociation, “The Bench, Bar and Public ;” 
Feb. 13—Frank P. Barker, “The Na- 
tional Security Act”; Feb. 20—Wallace 


Sutherland, “The Lawyer’s Responsi- 
bility;” Feb. 27—James E. Burke, 
“Rights of Employer and Employee in 
Labor Disputes ;” March 6—Thomas A. 
Costalow, Asst. U. S. Attorney, “Crim- 
inal Cases;” March 13—Judge Elmer 
N. Powell, “A Better Understanding ;” 
March 20—John T. Barker, Former 
Attorney General of Missouri, “Mo- 
mentous Moments for the Supreme 
Court of the United States; March 27 
—John S. Dawson, Chief Justice of the 
Kansas Supreme Court, “Great Men 
and Decisions of the Kansas Supreme 
Court.” 


April 3—Frank Brockus, “Count 
Your Blessings;”’ April 10—Ben W. 
Swofford, “Democracies ;” April 17— 
Elliott Norquist, “We, The People;” 
April 24—R. T. Brewster, “Our Melt- 


ing Pot;” May 1—Paul S. Conwell, 
“Personal Liberties;” May 8—George 
Kingsley, “Modern Municipalities ;” 
May 15—Judge Darius A. Brown, 


“American Citizenship Credentials ;” 
May 22—William C. Lucas, Vice Presi- 
dent Kansas City Bar Association, 
“Chief Justices of the United States ;” 
May 29—Inghram D. Hook, “Builders 
of America;” June 5—William Paul 
Pinkerton, “Lawyers of Different Na- 
tions;” June 12—Fred S. Hudson, 
“Presidents of the United States;” June 
19—Clif Langsdale, “The American 
Bar.” 








Indiana Judicial Council in First Report Presents Bill for 
Non-Partisan Election of Judges—Results of Ref- 
erendum of State Bar—Federal Trial Procedure 
Conditionally Favored 


NACTMENT of a law providing 

for the non-partisan election of 
judges is the main recommendation of 
the Judicial Council of Indiana, which 
has recently submitted its First Annual 
Report to the Governor and the Su- 
preme Court of Indiana. A draft of the 
proposed statute, modeled largely upon 
those obtaining in various other states, 
is attached to the report. 

Results of Bar Referendum 

The Council’s proposal was made 
after a referendum at which the lawyers 
of the State expressed their opinion on 
this and various other questions submit- 
ter to them. The Bar voted against a 
constitutional amendment providing for 
the appointment of Superior and Cir- 
cuit Court Jucges for a long term by 
the Governor on nomination of a non- 
partisan body (520 for, 826 against), 
but favored the non-partisan election 
plan by a vote of 981 to 369. 
The referendum disclosed that 

the Bar favored a constitutional amend- 


also 


ment providing for a simplified proce- 
dure for removal of judicial officers for 
cause—855 to 496; favored the aboli- 
tion of terms of court—937 to 415; fa- 
vored a single system of trial courts, 
with an executive head, under which 
trial judges would be available for duty 
in other courts—745 to 579; favored 
abolition of the Appellate Court and in- 
crease of the membership of the Su- 
preme Court to 9 or 11—856 to 486. 


Adoption of Federal Trial Rules 
Conditionally Approved 

The Indiana lawyers also approved 
the proposition that “if the new Federal 
trial procedure is not a serious depar- 
ture from our present State System,” it 
should be adopted in Indiana, so that 
the Federal and State Courts would use 
the same rules and thus promote uni- 
formity throughout the country—1116 
to 229. But they voted (553 to 732) 
against such adoption if the new Fed- 
eral rules were a serious departure from 
the present State system. They also fa- 
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vored adoption of the Federal appellate 
procedure, if the Federal trial procedure 
should be adopted—89%6 to 334. 

The Bar expressed the opinion that 
the Supreme Court should have the ex- 
clusive rule-making authority for civil, 
criminal and appellate procedure. In- 
crease of ordinary court costs by one- 
third or one-half was disapproved—238 
to 1103; a jury fee of $15 to $20 was 
voted down—481 to 858; compulsory ad- 
vance payment of court costs was disap- 
proved—572 to 779. Under the head of 
“Criminal Law” the Bar voted for a pro- 
vision for alternate jurors—923 to 338; 
against depriving the jury of power to fix 
the length of imprisonment or the 
amount of fine—591 to 697; in favor of 
giving sheriffs authority to arrest in any 
county of the State—920 to 376; against 
authorizing prosecutor to comment on 
the failure of defendant to testify—638 
to 668; in favor of long term imprison- 
ment of persons repeatedly convicted of 
misdemeanors—931 to 348; in favor of 
giving the prosecution the same right 
to effective appeal as the defendant— 
687 to 349. 


Tabulation on Certain Special 
Bases 





Speaking of the referendum the re- 
port states that “the results were tabu- 
lated not only as to the general expres- 
sion of opinion as indicated by the 
‘Yes’ and ‘No’ answers, but also on 
the basis of the location of the attorney, 
his ability (according to the Martindale 
ratings), his wealth (according to the 
Martindale ratings), his present or past 
official position (if any), and his age. 
These latter tabulations developed little 
data of any apparent significance. Thus 
there was a tendency on the part of 
younger lawyers to favor proposed 
changes, a tendency among lawyers with 
‘very high’ Martindale ratings to favor 
the non-partisan election of judges, and 
a tendency on the part of lawyers in 
the larger centers of population to favor 
an integration of the trial courts into 
one system, and a tendency on the part 
of the lawyers in the smaller centers of 
population to oppose any re-definition of 
judicial circuits. In practically all other 
respects the voting was quite uniform 
throughout those various groups. 

Under the head of “Procedure and 
Court Reorganization” the report said: 

“The Judicial Council is making no 
affirmative recommendations in the fields 
of procedure and court reorganization at 
this time. It believes that the proposed 
new Federal Rules should form the basis 
for any significant changes in the field 
of procedure. It is settled that those 
rules will not be promulgated by the 
United States Supreme Court for at 
least another year so that it seems wise 
to postpone any action in this field until 


that time. It is the opinion of the Coun- 
cil that a recommendation in this fleld 
should include a complete redrafting of 
the Code of Civil, Criminal, and Appel- 
late Procedure in order to avoid the 
confusion incident to any attempted 
amendment of the present law. 

“It expects to prepare and 
two years from now such a code and to 
include in such a code a provision giv- 
ing the Supreme Court the exclusive 
rule-making authority for Civil, Crimi- 
nal, and Appellate Procedure. It seems 
inadvisable to recommend this latter 
proposition at this time, as confusion 
would result from the promulgation of 
any rules by the court which by implica- 
tion woud repeal or amend existing 
statutes. more desirable to 
draft a complete code and permit its 
specific amendment by court rule later. 
For the same reason it has seemed inad- 
visable to make any recommendations 
in the field of the reorganization of the 
courts.” 

The report is signed by Herdis F. 
Clements, Harvey Curtis, Paul Y. Da- 
vis, George O. Dix, Martin J. Downey, 
Sumner Kenner, Jesse E. Wade, Ber- 
nard C. Gavit, Secretary, and Curtis W. 
Roll, Chairman. 


present 


It seems 


National Lawyers Guild 
Holds First Convention 


HE first national convention of the 

National Lawyers Guild was held 
in Washington, D. C. for three days, 
ending February 22. According to form 
letters sent out two weeks earlier, the 
Guild “was organized December 1, 
1936, in response to the widespread de- 
mand of countless lawyers throughout 
the country for a truly representative 
and progressive national bar associa- 
tion.” 

The object of the guild, as stated in 
the preamble of its constitution, is to 
unite “the lawyers of America in a pro- 
fessional organization which shall func- 
tion as an effective social force in the 
service of the people to the end that 
human rights shall be regarded as more 
sacred than property rights.” 

It would “bring together all lawyers 
who regard adjustments to new condi- 
ditions as more important than the ven- 
eration of precedents, who recognize the 
importance of safeguarding and extend- 
ing the rights of the workers and farm- 
ers upon which the welfare of the en- 
tire nation depends.” 

It was explained, in the letter above 
referred to, to be prevailing sentiment 
that the “organization should proceed, 
initially, solely on the basis of national 
membership.” The reason was that “it 
would be unwise to duplicate existing 
local organizations.” But, it was added, 


“of course, in places where local bar as- 
sociations are moribund, or hopelessly 


reactionary, local groups of affiliated 
chapters could be established.” 
The Guild elected Judge John Pp. 


Devaney, formerly Chief Justice of the 
Supreme Court of Minnesota, as Presj- 
dent for weeks, 
poll is being taken. 
presidents were 
George K. Bowden, of Illinois; George 
T. Davis, of California; Thomas (. 
Eagan, of Pennsylvania, and Paul Kern, 
of New York. Mr. Mortimer Riemer, 
of New York, was elected Secretary and 
Miss Pearl Hart, of Chicago, treasurer. 

Frank P. Walsh was elected chair- 
man of the Executive Committee. Fol- 
lowing are the other members: Repre- 
sentative Maury Maverick of Texas, 
former Senator Smith W. Brookhart 
of Iowa, Governor Elmer Benson of 
Minnesota, Governor Philip La Follette 
of Wisconsin, Osmond Frankel of 
New York, George T. Davis of Cali- 
fornia, Dr. Maurice Sugar of Michigan, 
and Felix Cohn of Washington; 

Also, Abraham Fortas of the Yale 
Law School faculty; Jerome Frank of 
New York, Professor Alexander Ham- 
ilton Frey, University of Pennsylvania 
Law School; Albert Mc- 
Gruder, Harvard Law School; Carlton 
Ogburn of Washington, counsel for the 
American Federation of Labor; Pro- 
fessor Malcolm P. Sharp, University of 
Chicago. 

Hearty endorsement by the Guild of 
the President’s proposal for reorganiza- 
tion of the Supreme Court “as the only 
immediately available method to make 
possible progressive legislation now im- 
peratively needed” seemed to be based 
on the expressed belief “that the major- 
ity of the Supreme Court has fallen 
behind the needs of the times, has 
blocked progress and is now out of har- 
mony with the urgent social and eco- 
nomic demands of the people.” 

A resolution was adopted for a ref- 
erendum to the Guild’s members of two 
proposed constitutional amendments: 
(a) to take from the Supreme Court 
‘and lesser Federal courts) the power 
to declare invalid any act of Congress 
on the ground that it is in conflict with 
the Constitution, and likewise to prevent 
the State courts from invalidating legis- 
lative acts on that ground; and (b) to 
change the method of amending the 
Constitution. The plan would be for 
Congress to initiate the amendment and 
then for the people to vote on it di- 
rectly. Only a majority vote would be 
needed to ratify, instead of three-fourths 
of the States, as at present. 

Other action taken included: 
ment of the child labor amendment; ro 
tation of lawyers in appointing rece!v- 
extension of legal aid societies 
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staffed with attorneys in the civil serv- 
repeal of all legislation restricting 


ice ; 

freedom of speech and opinion, includ- 
ing teachers’ oaths and laws making it 
4 criminal offense to advocate the doc- 
trine of or membership in any political 
party; and an amendment to the im- 


migration laws to’ provide for restora- 
tion of the traditional policy of asylum 


for political refugees. 





Advisory Committee Meets 
to Consider Suggestions 


HE Advisory Committee appointed 

by the Supreme Court to aid in the 
preparation of Rules of Civil Procedure 
in the District Courts of the United 
States, met in Washington, February 
Ist. and continued its sessions during 
the next four days. Before final ad- 
journment the Committee finished the 
consideration of every suggestion sub- 
mitted by the various committees and 
by individual members of the bench and 
bar. The volume of suggestions and the 
extent of professional cooperation were 
extraordinary and have resulted in some 
changes of substance and many of form 
in nearly every rule. Diligent efforts 
are now being made to submit the re- 
vised draft to the court at the earliest 
possible date 


“The Southern Lawyer, ”’ 
New Legal Magazine, Gets 
Out First Issue 


HE first issue of the Southern 
T awyer, a quarterly magazine pub- 
lished by lawyers for the benefit of the 
legal profession, made its appearance in 
January. The magazine is published at 
Milledgeville, Ga., by a corporation or- 
ganized by lawyers of several Southern 
States on a non-profit basis. The first 
issue is dedicated to Chief Justice Rich- 
ard B. Russell of the Georgia Supreme 
Court and to Judge James B. Park, 
ludge of the Okmulgee Circuit Superior 
Court. It is in the nature of a law 
review journal, carries technical 
articles of interest to the legal profes- 
sion, news of the various Bar Associa- 
tion activities of the Southern States, 
recent decisions, book reviews and the 


like. The first issue contains articles 
by Judge Park, Chief Justice Russell, 
Judge Walter H. Robertson of Abing- 
don, Va., Howard Gordon of the 
Danielsville. Georgia, Bar, Randall 


Evans, Jr., of the Thomson, Georgia, 
Bar, Leo T. Crowley, Chairman of the 
Federal Deposit Insurance Corporation 
of Washington, D. C., the new Superior 
Court rules for Georgia and other news 
and comment. C. B. McCullar, a mem- 
ber of the firm of McCullar & McCullar 
of Milledgeville, is the Editor. 


Missouri Supreme Court Enjoins Laymen from Illegal 
Practice Before Public Service Commission —Inherent 
Power Discussed—Proceeding Instituted by Bar Com- 
mittees Appointed by Supreme Court 


N a sweeping decision in which three 
| different views were set forth as to 
the power of the legislature and the 
inherent power of the court to regulate 
the practice of law, the Missouri Su- 
preme Court unanimously condemned 
the illegal practice of law by laymen ap- 
pearing before the Public Service Com- 
mission and found three defendants so 
engaged, guilty of contempt of court in 
the cases of Boyle G. Clark, General 
Chairman of the Bar Committees of the 
State Bar of Missouri, et al., vs. Edwin 
S. Austin (Case No. 34, 481), P. H. 
Coon (Case No. 34, 482) and J. Fred 
Hull (Case No. 34, 483). 

“his is the first important unauthor- 
ized practice case instituted by the Bar 
Committees appointed by the Supreme 
Court, to be decided by that tribunal, 
and the decision sustained the conten- 
tion of informants. 

According to Attorney General Roy 
McKittrick of that state, investigation 
last year revealed more than a hundred 
cases where laymen were acting as at- 
torneys before the Commission, partici- 
pating in the trial and hearing of ap- 
plications for certificates of convenience 
and necessity, interviewing witnesses, 
passing on the value and admissibility 
of evidence, examining witnesses and 
objecting to the introduction of testi- 
mony. To end these practices, contempt 
charges were filed directly in the Su- 
preme Court of Missouri, and the deci- 
sion in these cases, disposed of in one 
opinion handed down the middle of 
February, strongly condemns these prac- 
tices as unlawful. 

The respondents in these cases were 
all charged with illegal practice before 
the Public Service Commission. It was 
admitted that none of them were licensed 
to practice law, and that they prepared 
and filed pleadings, appeared in hear- 
ings, gave advice as to what facts should 
be established and examined witnesses. 

“Respondent Coon,” the court said, 
“alleges that he was a regular employee 
of the Missouri Pacific Railroad Com- 
pany in the capacity of Assistant Gen- 
eral Freight Agent; that in the hearings 
before the Public Service Commission, 
he represented said railroad in the ca- 
pacity of employee and freight agent, 
and not in the capacity of an attorney 
at law. The capacity in which he ap- 
peared in such hearings must be deter- 
mined by the admitted acts he per- 
formed, and not by his alleged state- 
ment of the capacity in which he ap- 
peared. The law recognizes the right 


of natural persons to act for themselves 
in their own affairs, although the acts 
performed by them, if performed for 
others, would constitute the practice of 
law. A natural person may present his 
own case in court or elsewhere, although 
he is not a licensed lawyer. A corpora- 
tion is not a natural person. It is an 
artificial entity created by law. Being an 
artificial entity it cannot appear or act 
in person. It must act in all its affairs 
through agents or representatives. In 
legal matters, it must act, if at all, 
through licensed attorneys. (Citing 
Caete)' ..: > 

“Respondent, Coon, not being a li- 
censed lawyer, his employment by the 
Missouri Pacific Railroad Company in 
the capacity of freight agent, did not 
authorize him to represent the railroad 
in matters involving the practice of 
law.” 

In reference to what constitutes prac- 
tice of law, the court said: 

“The practice of law is not confined 
to appearance in court in a representa- 
tive capacity as an advocate. A person 
may never appear in court and yet be 
engaged in the practice of law. One en- 
gaged in the practice of law in this state 
without a license authorizing him so to 
do, is in contempt of this court regard- 
less of whether he appears as an attorney 
in this court or in any other court of 
record, (Citing cases). The theory of 
above holding is that the practice of law 
outside of court proceedings, is a con- 
tempt of this court and punishable as 
such ‘because the wrongdoer has af- 
fronted this court by usurping a privi- 
lege solely within the power of this court 
to grant.’ ” 


Inherent Power Discussed 


The question of the inherent power 
of the court came up with reference to 
a contention of one defendant that a 
Missouri statute, since it empowered the 
court to license persons to practice law 
in courts of record, thereby excluded its 
power to require persons to be licensed 
to practice except in courts of record. 
Judge Frank, in dealing with this ar- 
gument in the principal opinion, declared 
that the statute was not binding on the 
court as beyond the power of the legis- 
lature. “If this court has inherent 
power to define and regulate the prac- 
tice of law,” he said, “acts coming 
within the court’s definition would con- 
stitute the practice of law regardless 
of the place of their performance. The 

(Continued on page 224) 
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THE CENTENNIAL OF LINCOLN’S ADMISSION TO 
THE BAR—AN HISTORIC EVENT 





To Comprehend the Lincoln Who Met Every Crisis in His Remarkable Career with Unfailing 
Wisdom, One Must Know That He Spent Twenty-Three of His Fifty Years of Life in Law 
Offices, in Courts and on the Judicial Circuits—It Was the Law That Developed and Enlarged 
Those Forces of Intellect and Character He Was Later to Display in the Hour of the Nation’s 
Greatest Peril—What He Learned as a Lawyer He Applied as a Statesman 





By ALBERT A. WoLDMAN 
Author of “Lawyer Lincoln” 


\RCH 1 marks the centennial of a significant 

and far-reaching event in American history. It 

was March 1, 1837, when Abraham Lincoln was 
admitted to the practice of law in IIlinois—an event 
which was to mould his life and vitally affect the his- 
tory of our Nation. 

It was a barrel of junk—contents unknown—pur- 
chased by Abraham Lincoln for fifty cents which 
shaped his career and changed the course of history. 

Shaped his career—for weeks later when this bar- 
rel was emptied, it disgorged on the floor of Lincoln’s 
store a badly worn edition of Blackstone’s Commen- 
So assiduously did he study it that within a 
comparatively short time he had mastered the ele- 
mentary principles of law explained therein, and so 
impressed became his naturally analytical mind with 
the logic and reasoning of the great English jurist, 
that from the chance finding of this book of law arose 
one of the most momentous decisions in all of Lincoln’s 
epoch making career—the resolve to make law his 
life’s calling. 

Changed the course of history—for it is highly 
improbable that this otherwise unlearned and intellec- 
tually undeveloped product of the [Illinois prairies 
could ever have become available for the presidency 
of the United States without the twenty-three years of 
training he eventually received at the bar. 

Well may we wonder what difference it would 
have made in the course of history if, instead of enter- 
ing the law profession, Lincoln had taken to some 
other line of endeavor. After toiling as a farm laborer, 
hostler, boatman, and store clerk, and serving in the 
Black Hawk War, he thought seriously of becoming 
a blacksmith. He changed his mind, however, when 
the opportunity came to purchase a country store on 
credit. Failing in this enterprise, he later became a 
land surveyor. What if he had decided to remain 
permanently in any one of these trades? What would 
have happened if he had entered the pulpit, medicine, 
journalism or some other learned profession instead of 
the law? Would the course of history have run the 
same? Or would he have lived his days in almost un- 
recognizable obscurity and then have gone down to his 
grave “unwept, unhonored and unsung?” Well may 
we wonder! For one cannot study the life of Lincoln 
without observing that nearly every important and 
outstanding event in his public career was in one man- 
ner or another influenced by his training and expe- 
rience as a lawyer. 


taries. 


Born in wretched poverty, unprivileged and un- 
known, reared amid surroundings such as ordinarily 
stunt the growth of intellectual power and crush out 
every aspiration to mental achievement, he was ready 
when late in life he was entrusted with the destiny of 
a nation in a crisis affecting the fate of human freedom. 

Uneducated, unlearned, with only one year of 
actual schooling in all his life, men of deep learning 
and statesmen of vast experience learned to listen to 
his counsel and willingly to follow his leadership. 

Untrained in the art of oratory, he became one of 
the most gifted pleaders of all ages. 

A simple, unassuming self-styled ‘“mastfed” law- 
yer, he became the great interpreter of the American 
Constitution. 

Unskilled in statecraft, he was able to outmaster 
the most experienced of diplomats and craftiest of 
statesmen. 

Without a worldly advantage, he became the 
chosen leader of his nation, the liberator of the slave, 
the deliverer of his country, and in one short turn of 
the kaleidoscope is canonized by all mankind. 

What in Lincoln’s life prepared him for his high 
destiny? He was twenty-one when he moved to Illi- 
nois. His formal schooling secured at odd times was 
less than a year all told. He had grown to young 
manhood amid the primitive wilds of Indiana. All his 
boyhood had been spent in manual labor in field and 
forest. In the all-pervading woods he helped make 
clearings for fields and cabins; he split rails to fence 
the tilled lands, ploughed, dug ditches, chopped wood, 
drove ox teams and participated fully in the toil and 
privations so common to that early period. 

Up to early manhood the scope of his reading 
consisted of the Bible, Aesop’s Fables, Robinson 
Crusoe, Pilgrim’s Progress, a history of the United 
States, Weem’s Life of Washington, and probably a 
few other books he had been able to borrow. He was 
without friends to help him; he was without money ; 
he had no trade or profession; his scholastic attain- 
ments were most limited. 

A trip to New Orleans as a boathand, a clerk in a 
store, captain in the Black Hawk Indian War, post- 
master and assistant surveyor were the occupations he 
followed prior to his admission to the bar. Surely 
none of these was to train him for his mighty responsi- 
bility of a quarter of a century later. Nor were four 
uneventful terms in the legislature of Illinois and two 
unfruitful years spent in the House of representatives 
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From a rare untouched photograph in the collection of William H. Townsend, of Lexing- 
ton, Kentucky 





dering and undisciplined 
energies into one living, 
powerful force. It gath- 
ered his undeveloped and 
unmethodical habits and 
molded and shaped them 
for high achievement. 

The law developed 
and enlarged those forces 
of intellect and character 
he later was to display in 
the great crisis as no other 
pursuit could have done. 
For as Edmund Burke de- 
clared in one of his great 
speeches commenting on 
the power of the Colonial 
lawyers at the time of the 
Revolution: “This study 
of law renders men acute, 
inquisitive, dextrous, 
prompt in attack, ready in 
defense, full of resources. 
No other profession is 
more closely connected 
with actual life than the 
law. It concerns the high- 
est of all temporal inter- 
ests of man — property, 
reputation, the peace of all 
families, the arbitrations 
and peace of nations, lib- 
erty, life even, and the 
very foundations of so- 
ciety.” 

That profession 
taught Lincoln far more 
than merely the technical 
knowledge of rules of 
practice, of demurrers, of 
pleas in abatement and 
pleas in bar. It proved 
for him a study of human 
institutions and of history 
itself. For as the laws of 
a country mark its history 
and its progress, its stat- 
utes and judicial reports 





of the United States Congress to contribute much to 
his future greatness. 

Whence, then, came his preparation? Where did 
he attain the power and wisdom that enabled him to 
rise to supreme command in the supreme moment? 
By the rub of what Aladdin’s Lamp was he enabled to 
step from the lawyer’s office of a country town of IIli- 
nois to the helm of the ship of state in the most per- 
ilous days of a nation’s history? Men marvel at his 
miraculous rise because they cannot trace the steps by 
which he climbed. 

And yet he was no heavenborn genius. He did 
not suddenly rise from vulgar ignorance into supreme 
comprehension. That Lincoln was endowed with a 
great intellect is beyond question. But there is nothing 
mysterious about his extraordinary development. 

Lincoln was trained and educated for twenty- 
three long, arduous years, with the law as his chief 
schoolmaster. 

The law stirred his youthful imagination and vital- 
ized and focused his ambition, concentrated his mean- 


were for Lincoln “overflowing fountains of knowledge 
respecting the progress of Anglo-Saxon society from 
feudalism down to the splendor of the commercial age.’ 
Here were the facts necessary to understand men—as 
they have been and as they are—men and the processes 
through which they have passed in their progress 
towards a higher development. Here was the history 
of humanity and its business activities, the use and 
growth of government, its purposes and results. Here 
was a vast depository of knowledge of the arts an 
sciences and their reflex infiuences upon human rela- 
tions. 
For nearly a quarter of a century, Lincoln’s daily 
association and combats with the giants of the early 
Illinois bar—a coterie of brilliant lawyers seldom ex- 
celled as a group—broadened his faculties for the prac- 
tical game of life. In the daily matching of wits with 
these able barristers the bookless man found the 
technical schooling he lacked as a youth; and in the 
fierce antagonisms of forensic contests on questions 
varied as life and as broad as the government itself he 
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fought for the rights of men and helped lay the founda- 
tion of the jurisprudence of a great commonwealth! 

Lawyer Lincoln participated in thousands of cases 
in the justice of the peace, circuit and federal district 
courts. He tried alone or in association with other 
attorneys, one hundred and seventy-eight cases in the 
Supreme Court of Illinois. This is a record probably 
never equalled in his State. He also appeared in three 
cases in the Supreme Court of the United States. Com- 
peting with the legal giants of the Mid-West, his 
standing among them was always of a high order. In 
certain respects he led them all. 

Lincoln’s high standing as a lawyer is best re- 
vealed by the fact that in hundreds of important cases, 
other members of the bar—competitors, if you please— 
retained him, of all the thousand or more attorneys 
then practicing in Illinois, to become associated with 
them in trials in the lower courts or arguments of ap- 
peals in the Supreme Court. In fact, on the circuit 
about two-thirds of Lincoln’s retainers were from as- 
sociate counsel. What higher recognition can there 
be of the true worth of Lincoln the lawyer? 

The study of law made the otherwise unschooled 
product of the prairies a student of government and 
constantly brought him into direct contact with its 
working features! It taught him to promulgate laws 
and to enforce them; taught him the principles of in- 
ternational law; taught him the common law, its his- 
tory and purposes and familiarized him with the strug- 
gle for Anglo-Saxon liberty, the formulating of the 
Magna Charta, trial by jury, writ of habeas corpus, 
the petition of right, the bill of rights and the establish- 
ment of that system of jurisprudence that has ever 
been a bulwark of defense against oppression and in- 





Building at Southeast corner of Public Square at 

~pringheld, Ill, in which the firm of Logan and Lincoln 

had its office. Reprinted from February, 1933 issue of 
Journal. 


justice! His study of the common law with its re- 
peated blows leveled at the feudal system subcon- 
sciously laid in the brain of the future Great Emanci- 
pator the foundation of the principles of civil and re- 
ligious liberty! 

His profession may or may not have taught him 
the arts and sciences but of a certainty it did teach 
him to know men—to know their thoughts and minds 
and souls. It gave him an insight into their characters 
and the motives which animate men. It taught him of 
their strength and weakness, their successes and fail- 
ures, their sorrows and trials, their lowest and highest 
aspirations, their dreams and realities, their family and 
social relations and oftentimes their struggles for life 
itself. His courtroom experience taught him to deal 
intelligently with his fellowmen. In the same manner 
that he learned skillfully and carefully to select the 
jurors to try his causes, it taught him later to select his 
cabinet ministers and generals. For in the rough and 
tumble of court room trials he came to know the honest 
and dishonest, the sincere and the bluffer, the trickster 
and the opportunist, the highminded and the cad. Years 
before he became President he had come in contact 
with and had learned to handle the Sewards and 
Chases and Stantons and McClellans and Grants of 
the masses. 

It was his traveling up and down and all around 
the judicial circuits of Illinois that spread his acquain- 
tanceship and made him a favorite with the voters of 
that State and enabled him to meet every kind of man 
and every rank of society. 

Because the law regulates man’s conduct toward 
his fellowmen and controls his gross passions and re- 
strains his rude impulses, it has ever been the responsi- 
bility of the lawyer to counsel and guide aright the 
restless masses and to define their policies and laws 
from those dealing with the highest international 
treaties to the pettiest form of actions in the lowest 
court. And so the law taught Lincoln to give sane and 
cautious counsel and advice to guide the public from 
ways of danger to safety. Trained first to counsel his 
litigious neighbors individually, he was able later to 
guide them when collectively they were undergoing 
their greatest trial. 

As a lawyer he learned that justice is the greatest 
interest of men on earth; that people nearly always 
prefer compromise to contests and that in every heated 
controversy among men the truth lies somewhere be- 
tween the two extremes; that in bitter combats the 
nominal winner is often the real loser in the end. It 
fixed in his mind the high conception that right makes 
might. 

It was Lincoln the lawyer’s adroit cross-examina- 
tion that entrapped Douglas in their famous debates 
which lost him the Illinois senatorship but won him 
national renown. 

The very men who presented Lincoln to the Chi- 
cago Republican Convention as the man of the hour 
and most available candidate, and procured his nom- 
ination, were the lawyers of his old circuit who first 
learned to know and admire and love Lincoln for his 
rare ability, his analytic mind and unique intellect, con- 
spicuous common sense, rare felicity in statement and 
fine legal conscience. 

Lincoln came upon the scene when the burning, 
all-consuming issue of the day was the conflict between 
slavery and freedom. It was an issue replete with 
questions of constitutional law. Slavery was fixed in 
the law of the land and confessed in the Constitution. 
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Like all other forms of special privilege, slavery lay 
snugly entrenched behind an entanglement of consti- 
tutional limitations, legal precedents and statutory 
technicalities. Who better than an able lawyer could 
cope with its manifold problems? 

The Supreme Court of the United States by its 
fateful pronouncement in the Dred Scott case com- 
pressed the whole question into a problem of legal 
and constitutional interpretations. Epitomized, the 
issue became: Is the Dred Scott decision good law? 

To Lincoln, the lawyer, the most vital issue of 
all—the assumed right of State secession—was largely 
a legal and constitutional problem. Briefly the ques- 
tion was: Can a State lawfully withdraw from the 
Union ? 

Lincoln, the constitutional lawyer, was ready with 
the answer. The individual States had by agreement 
formed a Union, he declared. Restating the well set- 
tled principle of law, he denied the Southern States 
the right to secede on the ground that one party to a 
contract could not abrogate it; that a contract might 
be broken, but that it could not be rescinded except 
for fraud in its inception or with the concurrent act 
of both parties. 

In rapid succession came @ formidable series of 
unprecedented legal and constitutional problems requir- 
ing interpretation and immediate decision and action. 

In the career of no other President was the legal 
phase as prominent and important as in the life of 
Lincoln. No other chief magistrate of this Nation has 
ever been confronted with more grave legal and con- 
stitutional problems demanding summary solution. 
None experienced greater need of a comprehensive 


- 





Lincoln’s first portrait, aged 37. Taken when he began 
riding the circuit. Reprinted from February 1926, issue of 
Journal, 


legal training and understanding of the broad princi- 
ples of law and justice combined with a reasoning 
power to find the legal way out of the maze of con- 
stitutional entanglements and technicalities that threat- 
ented to thwart every effort of Lincoln during the ter- 
rible crisis. 

The emergency which confronted Lincoln de- 
manded a leader possessed of a legal conscience—a 
man imbued with the supremacy of the law as em- 
bodied in the Constitution; who by wise and sane 
interpretation could give to the Constitution an elas- 
ticity and adaptability necessary to cope with the un- 
paralleled situation and yet act at all times within its 
provisions. 

Abraham Lincoln, without special training for 
high executive office, was qualified to assume his stu- 
pendous obligations because the problems which con- 
fronted him as President, in a general sense, were not 
unlike those he had tackled for nearly a quarter of a 
century as a lawyer—only on a scale far more vast. 

It was Lincoln the lawyer who was able intelli- 
gently to take issue with the Supreme Court over the 
Dred Scott decision and point out to an outraged peo- 
ple the fallacies lurking therein. 

It was Lincoln the lawyer and master jury 
pleader that gave us the imperishable Inaugural and 
Gettysburg addresses. 

It was Lincoln the lawyer who understood the in- 
violability of property rights and urged emancipation 
by compensation. 

It was Lincoln the careful author of thousands of 
courtroom pleadings who could rewrite the diplomatic 
papers of his Secretary of State and by substituting 
a few well-chosen words and phrases for those of 
Seward, avoid a dangerous diplomatic crisis. 

It was Lincoln the lawyer who had learned there 
are two sides to every controversy of merit and who 
studied the other fellow’s case as well as his own, who 
avoided war with England when he reviewed the facts 
of the Mason and Slidell controversy and concluded 
that the United States was wrong in the historic Trent 
affair. 

It was Lincoln the lawyer who when the exigency 
arose was able to match wits with the venerable and 
scholarly Roger B. Taney, Chief Justice of the United 
States Supreme Court, over the constitutional question 
of the President’s right to suspend the privilege of the 
writ of habeas corpus, and by the acumen of his argu- 
ments was able to win popular approval of his con- 
tentions. 

It was Lincoln’s twenty-three years of training at 
the bar that enabled him as President to cope with 
the numberless unprecedented legal and constitutional 
problems that confronted him at every turn through- 
out his turbulent administration. 

And it was Lincoln the lawyer unaided and alone 
who wrote that immortal legal document—that second 
Declaration of Independence—the Emancipation Proc- 
lamation which forever ended slavery in America. 

His court room strategy had made him a superb 
master of himself, and, therefore, a master of every 
crisis. Although called upon to solve governmental 
problems such as no other man in our history had to 
face, he never forgot that there was a legal and con- 
stitutional way of meeting them. His every expres- 
sion and every act was marked by the impress of his 
training and experience at the bar. He was always 
a lawyer. 

That Lincoln’s interpretation of some of the con- 
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The above photograph of demurrer in Lincoln’s own handwriting is taken from the original in the possession of Hon. 
Weston Allen of Boston, Mass. Reprinted from April, 1929 issue of Journal. 








stitutional questions, hitherto unadjudicated, was at 
variance with the theories of others, was inevitable. 
\s only an accomplished lawyer could, he tackled the 
unprecedented legal and constitutional problems that 
confronted him. He met them all with courage, logic 
and prudence. As a result, with hardly any excep- 
tions, his judgments were eventually ratified by the 
courts, 

Well might we agree with William Howard Taft, 
the only man in American history to serve the Nation 
as President and Chief Justice, when he stated that 
no man ever lived who would have made an abler 
Chief Justice of the United States Supreme Court 
than Abraham Lincoln. 

No picture of Abraham Lincoln is complete with- 
out the detailed background created by the twenty- 
three years of experience at the bar. Nowhere are his 
individuality, characteristics, traits and idiosyncrasies 
more marked than in the law office and the courtroom. 
Nowhere are his humanity, reasoning, logic and elo- 
quence more impressive. Even in petty and trivial 
cases, otherwise dull and uninteresting, can be found 
touches of his characteristic love of justice, honesty, 
humility and forbearance, courage and fighting quali- 
ties, humaneness, kindness, modesty and sympathy, 
tact and adroitness, wit, humor and power of satire. 
Here can be found all his human weaknesses as well 


as the elements of his greatness. Even in his law 
pleadings and briefs, technical and seemingly unim- 
portant, are characteristic specimens of his method of 
reasoning and style of expression. 

To understand the adroit stump speaker of the 
Douglas debates; the fearless critic intelligently tak- 
ing issue with the Supreme Court of the United States 
over the Dred Scott decision; the logician calmly and 
dispassionately analyzing the constitutional status of 
slavery before a learned and cultured audience at 
Cooper institute, requires an analysis of his law ca- 
reer. 

To comprehend Lincoln the defender of the Con- 
stitution successfully combating the legal sophism of 
the Southern leaders claiming secession to be a con- 
stitutional right of the individual States; to perceive 
the interpreter of the Constitution rising to a level 
with Marshall and Webster as he makes momentous 
and unprecedented decisions affecting the very life of 
that instrument and the government created by it; to 
understand Lincoln the preserver of the Union and 
author of the Emancipation Proclamation, one must 
know the Lincoln who spent twenty-three of his fifty- 
six years of life in law offices, in the courts and on the 
judicial circuits. In no other way can his seemingly 
inexplicable genius become comprehensible. 
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N so large a branch of the law as that of contracts, it 
is impossible, within the limits of a magazine article, 
to attempt a resumé of recent decisions covering the 

whole subject ; and the settled character of a large por- 
tion of its principles, makes the attempt less desirable 
than it otherwise might be. It seems best, therefore, 
to confine this discussion in the main to a few striking 
decisions that have taken place since the Restatement 
of Contracts appeared, or to moot questions suggested 
by some of its rules that may seem novel. 


MUTUAL ASSENT 


A manifestation of mutual assent and considera- 
tion are the recognized requirements for the formation 
of informal contracts. Innumerable battles have arisen 
and will always arise as to the proper interpretation of 
the facts in disputed cases, but most of the legal quar- 
rels in recent years on the meaning and boundaries of 
these legal requirements have related to the doctrine 
of consideration. With reference to mutual assent, the 
so called objective theory, clearly set forth in the Re- 
statement of Contracts,’ has so definitely prevailed that 
judicial decisions based on the assumption that an 
actual identity of intent is necessary for the formation 
of a contract are rare. Courts do indeed still speak of 
a “meeting of minds” but the words no longer connote 
what they once did, that mental agreement, as distin- 
guished from a manifestation of assent, is vital. 

Mutual mistake of an essential fact may make a 
contract voidable, and according to some authorities 
mistake by one party may sometimes have this effect, 
but the question of voidability of a contract is not the 
same as that of its existence.? There are however still 
a few points of purely legal dogma in dispute regarding 
the requisite mutual assent. On one of these which 
had been the subject of much discussion the Restate- 
ment took an advanced position. Where an offer of a 
unilateral contract is made, it seems logically that there 
is neither the required manifestation of assent nor the 
desired consideration until the act requested has been 
performed, and that means entirely performed, since 
nothing was offered for part performance. Until all 
has been done it would seem that the offer was re- 
vocable. Courts have striven to avoid this unjust con- 
clusion by a fictitious interpretation of the transac- 
tion as bilateral after part performance, or by other 
doubtful reasoning. The Restatement of Contracts 





1. §20, stating that with slight qualifying exceptions in 
§§55, 71, 72, “neither mental assent to the promises in the 
contract nor real or apparent intent that the promises shall be 
legally binding is essential.” 

2. In the exceptional case of ambiguity without fault of 
either party, the mental understanding bv the parties of their 
words or acts may become important. Rest., Contracts. §71. 

8. The cases are collected in Williston, Contracts (2 ed.), 





172 


meets this, and the analogous problem of refusal by 
the offeror of a tender of the requested performance 
by the offeree, by the direct statement that either part 
performance or tender by the offeree prevents revoca- 
tion by the offeror of a unilateral contract.* The logical 
justification of the statement is the same as that here- 
after set forth under the heading of consideration, that 
detrimental action in justifiable reliance on a promise 
serves as the equivalent of consideration. There is no 
similar provision with reference to bilateral contracts, 
since the offeree there can protect himself immediately 
by a manifestation of assent to the offer. 

How far silence can constitute acceptance of an 
offer is another problem that gives a chance for dis- 
pute. It is clear that silent taking or keeping offered 
property or other benefits with knowledge that pay- 
ment for them is expected will constitute acceptance.’ 
So it is that either by a general usage or by a usage 
between the parties in previous dealings silence may 
be effective as an acceptance ;* but the Restatement of 
Contracts goes further in asserting that aside from such 
cases there is an acceptance “where the offeror has 
stated or given the offeree reason to understand that 
the assent may be manifested by silence or inaction and 
the offeree in remaining silent and inactive intends to 
accept the offer.”’ This is a case where subjective 
intent becomes important; silence in the case supposed 
is ambiguous, and since the offeror has given the offeree 
to understand that silence is a sufficient manifestation 
of assent, he cannot complain that his situation is dif- 
ficult, in that the offeree may disregard the offer, as 
he undoubtedly may, without becoming bound.® Though 
there is little authority as yet supporting the rule just 
quoted, another paragraph of the same section,” to the 
effect that where the offeree has given the offeror 
reason to understand that silence will indicate accep- 
tance, has been given frequent recent application in a 
particular class of cases. Where one solicits and 
réceives an offer, surrounding circumstances or the 











4. §45. This section was applied in Ruess v. Baron, 69 
Cal. App. 388. 10 P. (2d). reversed on other grounds, 21/ 
Cal. 83, 17 P. (2d) 119. See also Hollidge v. Gusson, 67 F. 
(2d) 459 (C.C.A.1), where §45 was also cited. 

5. Rest., Contracts, §72 (1 a), 2; Williston, Contracts 
(2 ed.), §§91, 91A. : 

6. Rest., Contracts, §72 (1 c); Williston, Contracts 
(2 ed.), §91C. 

7. Rest., Contracts. §72 (1 b). , 

8. The writer’s defense of this rule of the Restatement 1s 
auoted in Troyer v. Fox, 162 Wash. 537, 548, 298 P. 733, 
though the facts of the case did not make the rule applicable, 
since there was no proof that the silence of the offeree was 
with intent to accept. ot 

9. Many Pcs al to this effect are cited in Williston, 
Contracts (2 ed.), §91C. 

10. §72 (1c). 
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relation of the parties may easily justify the offeror in 
assuming that the offeree’s silence indicates assent." 


CONSIDERATION 


(he requirement of consideration for the forma- 
tion of contracts has received severe attacks from more 
than one legal writer. Lord Wright in a recent article 
in the Harvard Law Review" argued that the statutory 
abolition of the doctrine would not involve serious re- 
adjustment. Dean Ashley went farther and suggested 
that a “strong judge” might accomplish this result 
without the aid of a statute.’* Dean Pound, while 
not going so far, has indicated a strong dislike for the 
technicalities of the doctrine.’* 

It is impossible to deny that the application of the 
standard test of the sufficiency of consideration neces- 
sary to support a promise or a discharge from liability 
not infrequently produces results that are not only so 
technical, but are practically so undesirable that many 
courts resort to fallacious reasoning in order to avoid 
them. What then is the best path? If the abolition of 
the requirement of consideration means that all prom- 
ises shall create a legal obligation, there is reason to 
fear that the remedy would prove too drastic. Without 
proving this by going through the dangers of trying 
such a noble experiment, it should be evident that the 
American people at least cannot maintain a standard 
that would involve the enforcement of every careless 
promise. It may be argued that if a rule permitting 
the enforcement of all promises is impolitic, only such 
promises as were made with intent to create a legal 
obligation, or such promises as had reasonable “cause” 
as understood in the French law, should be binding. 
These tests would doubtless be broader but also vaguer 
than the test furnished by consideration. A new series 
of litigated cases would be needed to mark out the 
boundaries of the new doctrine. Whether it would be 
desirable if our law were to be made over from its 
foundations upward, an overthrow of so basic a doc- 





11. Laredo Nat. Bank y. Gordon, 61 F. (2d) 906 
(C. C. A. 5) (client solicited attorney to name amount of 
his fee if case settled) ; Cole-McIntyre-Norfleet Co. v. Hollo- 
way, 141 Tenn. 679, 214 S. W. 817, 7 A. L. R. 1683 (salesman 
solicited order) ; Hendrickson y. International Harvester Co., 
100 Vt. 161, 135 A. 702 (salesman solicited order). See 
further, Williston, Contracts (2 ed.), §91C, n. 5. See also 
Wilson v. Martin, 27 Ga. App. 549, 109 S. E. 294; Bauman v. 
McManus, 75 Kan. 106, 89 P. 923; Welch v. Bombardieri, 252 
Mass. 84, 147 N. E. 595. Contra, Gould v. Cates Chair Co., 
147 Ala. 629, 41 S. 675; Senner & Kaplan Co. v. Gera Mills, 
185 App. D. 562, 173 N. Y. S. 265. This line of thought has 
been widely applied to the insurance field where applications 
lor insurance solicited have been followed by unreasonable 
delay in giving notice of rejection. Witten v. Beacon Life 
Assn., 225 Mo. App. 317, 33 S. W. (2d) 989; Lechler v. 
Montana Life Ins. Co., 48 N. D. 644, 186 N. W. 271, 23 A. L. 
R. 1193 (application for reinstatement) ; Thompson v. Postal 
Life Ins. Co., 226 N. Y. 363, 123 N. E. 750 (reinstatement) ; 
Stantor v. Equitable Life Assurance Soc., 137 S. C. 396, 135 
5. E. 367 (receipt of rejection by applicant required) ; Kukuska 
v. Home Mutual Hail-Tornado Ins. Co., 204 Wis. 166, 235 
N. W. 403. See also De Ford v. New York Life Ins. Co., 75 


Colo, 146, 224 P, 1049; Swentusky v. Prudential Ins. Co., 116 
Conn. 526, 156 A. 686; Strand v. Bankers Life Ins. Co., 115 
Neb. 357, 213 N. W. 349 (dictum); Security Ins. Co. v. 


Cameron, 85 Okl. 451, 205 P. 151, 27 A. L. R. 444; Dyer v. 
Missouri State Life Ins. Co., 132 Wash. 378, 232 P. 346, 135 
Wash. 693, 236 P. 807. Contra, Miller v. Ilinois Life Ins. 
Co., 255 Tl. App. 586; N. W. Mutual Life Ins. Co. v. Neafus, 
145 Ky. 563, 140 S. W. 1026, 36 L. R. A. (N. S.) 1211; 
Columbia Nat. Life Ins. Co. v. Lemmons, 96 Okl. 228, 222 P. 
«0; Northern Neck Mutual Fire Assn. vy. Turlington, 136 
a. 44. 116 S. E. 363; Stray v. Western States Life Ins. Co., 
163 Wash. 329, 300 P. 1046, 75 A. L. R. 950. 

12. 49 Harv. L. Rev. 1225. 

13. 26 Harv. L. Rev. 429, 436. 

14. 13 Til. L. Rev. 667. 


trine as that of consideration seems not only unlikely 
but undesirable. Improvement comes by growth and 
modification not by revolution. A less ambitious 
change would preserve our present rule for oral con- 
tracts, but give to written promises the effect that the 
common law gave to sealed instruments, Even this is 
troublesome from its vagueness. What is a “written 
contract?” Should a promise in an informal letter be 
enforced? May not the requirement of writing prove 
as technical as the requirement of a bargained for ex- 
change for a promise. Also, such a rule would not 
afford help in oral transactions where injustice is 
quite as possible as in written ones. The proposed Writ- 
ten Obligations Act, hereafter referred to, which creates 
an enforceable formal contract when a signed written 
promise or discharge states that it was intended to be 
legally operative would be helpful but this obviously 
would not be enough to cover the whole ground of 
enforceable promises. 

The present law of simple contracts is derived from 
the old law of debt combined with the doctrines which 
formed the original basis of the action of assumpsit. 
The fundamental requirement of debt was a quid pro 
quo, that is an exchange for the debtor's obligation. 
Assumpsit, on the other hand, in its origin was re- 
garded as a tort in the nature of deceit, and the gist 
of it was reliance to the plaintiff’s injury on the prom- 
ise of the defendant. These two foundation stones of 
the modern law of informal contracts furnished the two 
alternatives for the common definition of sufficiency of 
consideration, namely, a benefit to the promisor or a 
detriment to the promisee. 

In the development of the law, however, the idea 
of exchange soon became predominant, and bargain and 
exchange are the common features of informal contracts 
that come today to the minds of lawyers. Nevertheless, 
the old idea of reliance to the plaintiff’s injury as a 
basis of recovery has not wholly died out. It is the 
inherent justice of giving relief in many such cases 
which has led, especially in the United States, to the 
allowance of recovery in certain groups of cases of this 
sort, although the courts frequently, perhaps generally, 
have sought, even by resorting to fiction, to find in 
them some exchange for the promise. Especially in 
the enforcement of charitable subscriptions recovery has 
been allowed when the promisee has incurred expense 
in reliance on the subscription."® 

The Restatement of Contracts in §90 undertook 
to state a general rule based on these scattered groups 
of decisions. The rule is stated: 

“A promise which the promisor should reasonably 
expect to induce action or forbearance of a definite and 
substantial character on the part of the promisee and which 
does induce such action or forbearance is binding if injus- 
tice can be avoided only by enforcement of the promise.” 

It seems probable that this Section will prove an 
acceptable general statement to the courts. It restates 
the doctrine of “promissory estoppel”** in formulated 
language with a qualification that affords the court 
ample leeway in dealing with particular cases."* 





15. The cases on subscriptions are collected in Williston, 
Contracts (2 ed.), §116. Other promises similarly enforced 
on the basis of what the writer has called “promissory estoppel” 
are collected in Williston, Contracts (2 ed.), $139. 

16. “‘Promissory estoppel’ is now a recognized ‘species 
of consideration (Restatement of Contracts, §90).” Porter v. 
Comm’r of Internal Revenue, 60 F. (2d) 673, 675, per L. 
Hand, J. 

17. In support of this section see: Callan v. Andrews, 
48 F. (2d) 118 (C. C. A. 2); Porter v. Comm’r of Internal 
Revenue, 60 F. (2d) 673 (C. C. A. 2) (cf. Baird co. v. Gimbel 
Bros. Co., 64 F. [2d] 344 [C. C. A. 2], crit. [1933] 20 Va. 
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CONTRACTS UNDER SEAL 


The Restatement of Contracts gives the rules of 
the common law in regard to contracts under seal, 
but as stated in a special note to the chapter on the 
subject, the law has been changed by statute in many 
states. Indeed, probably not more than a dozen states 
still retain the rule that a sealed promise is binding 
without consideration 

In many states the distinction between sealed and 
unsealed written contracts is in terms abolished.'* This 
is true in Alaska, Arizona, Arkansas, California, Colo 
rado, Idaho, Indiana, Iowa, Kansas, Kentucky, Minne 
sota, Mississippi, Missouri, Montana, Nebraska, Ne 
vada, New Mexico, North Dakota, Ohio, Oklahoma, 
South Dakota, Tennessee, Texas, Utah, Washington, 
West Virginia, Wyoming. 


In most of thes | 


it is also enacted that any 
written contract shall be presumed to have been made 
for sufficient consideration. Arizona, California, Idaho. 
Iowa, Kansas, Kentucky, Missouri, Montana, North 
Dakota, South Dakota, Tennessee, Texas have such 
provisions. 

In other states it is enacted only that sealed con 
tracts shall be presumed in the absence of contrary evi 
dence to have been sufficient consideration. 
and in such states sealed contracts differ from ordinary 
written contracts to this extent. This is the law in 
Alabama, Illinois, Michigan, Oregon, Wisconsin. The 
statute in New Jersey is in form the same, but the 
presumption of consideration is held conclusive.’® 

The statute in New York, until 1935, also pro 
vided that a seal upon an executory promise created a 
presumption of consideration, and this presumption 
was held to be disputable. The common law, however, 
was wisely allowed to remain in force as to releases o1 
discharges, so that it was possible to secure the object, 
frequently desirable, of making a gratuitous discharge.” 
In 1935, New York amended its statute by providing 
that a seal on a written instrument should not be 
either conclusive or presumptive evidence of considera 
tion.” The use of seals; however, was not abolished 


States 


m ide fot 





L. Rev. 214 and [1933] 28 Ill. L. Rey. 419): Port Huron 
Mach. Co. y. Wohlers, 207 Ia. 826, 221 N. W. 843; Greiner 
v. Greiner, 131 Kan. 760, 293 P. 759; Anderson v. Truitt. 
158 Md. 193, 148 A. 223; Lusk v. Universal Credit Co., 164 
Miss. 693, 145 S. 623; Carter v. Burns, 332 Mo. 1128, 61 
S. W. (2d) 933; Alleghany College y. Nat’l Chautauqua 
County Bk., 246 N. Y. 369, 159 N. E. 173, 57 A. L. R. 980 
noted, (1928) 13 Corn I J. 27 First M. E. Church v 
Howard, 133 Misc. 723, 23 J 451; Saunders Co. y 
Galbraith, 40 Oh. App 17 1. E, 34, commented on 
(1932) 80 U. Pa. L. Rev. 594; Irust co. of Pittsburgh 
v. Long, 309 Pa. 470, 164 A Langer v. Superior Steel 
Corp., 105 Pa. Super. 579, 161 571, comment 
(1932) 32 Col. | 1431. Saunders Co. vy. Galbraith, 
supra, is a leading in holding that presumptively the 
American Law Institute’s Restatement of the law is correct, 
and “that of its own vigor it is adequate authority.” But see 
Comfort v. McCorkle, 149 Misc. 826, 268 N. Y. S. 192, un 
advisedly attempting to limit §90 to cases of charitable sub- 
scriptions and other prumises to n gifts. 

18. References to the statutes changing the common law 
he subject are Williston, Contracts (2 ed.) 
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and 
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$218. 
19. Aller v. Aller, 40 N. J. L. 446: 
N. J. L. 518; Waln v. Waln, 58 N. J. I 
United & Globe Rubber Mfg. Co. y : 
78 A, 203, Ann. Cas. 1912A 412, 414. This construction vir 
tually restricts the effect of the statute to little if anything 
more than a provision that recitals of consideration are not 
conclusive, and that failure of consideration may be shown 
30th of these propositions would now be universally admitted 
without a statute 

20. See note on 
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Conrad, 80 N. J. L. 286. 
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21. Laws, 1935 
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he Restatement of Contracts 

ditor beneficiaries** 

This was in ac- 

weight of authority ; 

doubtless have influence in 

er of dissenting states. Connec- 

Michigan and Pennsylvania have 

rimary opponents of any gen- 

overy. Connecticut, citing the 
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Michigan, overruling or quali- 
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741 


with our sister states in their 
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now clearly 


101 In ner 


86, 147 A. 303 
Page. 109 Conn 
120 Conn. 656 


30 N. W. 156 


conclusion on this subject;’** Massachusetts allows 
recovery by a creditor beneficiary by a creditor's bill, 
joining the debtor and the new promisor,** and the 
promisee under a donee beneficiary contract apparently 
can recover substantial damages and will hold them 
as trustee for the beneficiary,*’ but there is as yet no 
recognition of a direct right of a beneficiary.** 
ASSIGNMENTS 

It is obvious that it is impossible for one subject 
to a money debt or any other obligation to substitute, 
without the consent of the creditor, another person so 
completely in his stead that the latter becomes subject 
to the obligation and the original obligor relieved of it. 
Obvious as this is with reference to a unilateral ob- 
ligation, when a duty is combined with a right in a 
bilateral contract, it not infrequently seems to be sup- 
posed that the whole transaction can be so completely 
assigned, unless the performance involved is personal 
in character, that the assignee is placed completely 
where the assignor was and the assignor is freed from 
obligation. Of course, the most that can be done, even 
where the performance on neither side of the contract is 
personal, is an assignment of the assignor’s right under 
the contract coupled with a delegation of the perform- 
ance of the duties thereunder, which the assignee 
promises the assignor to perform. If such an arrange- 
ment is made, the non-assigning party to the contract 
not only retains his original right against the assignor, 
but wherever creditor beneficiaries are allowed to re- 
cover from a new promisor, he acquires also a right 
against the assignee who has undertaken to carry out 
the delegated performance. This is clear, but parties 
do not always spell out their intentions in such detail. 
Cases are by no means uncommon where a party to a 
bilateral contract purports to “assign” the contract to 
another and nothing further is said to define what the 
parties mean. Those who drafted the Restatement of 
Contracts thought it desirable, in view of the frequency 
of such occurrences, to give an interpretation to the 
elliptical language of the parties. It was their belief 
that the parties intended a complete transfer of rights 
and duties, thinking that such a transfer was pos 
sible or that they at least contemplated an undertaking 
by the assignee to his assignor that the delegated per- 
formance would be carried out so that the assignor 
would by that performance be freed from liability. 
Moreover, it seemed clear that the law should give the 
latter effect even if the parties intended the first of 
these supposed purposes, since that is the nearest pos- 
sible approach to their intention. 

In the Restatement of Contracts it is, therefore, 
stated®*® that assignment by the assignee in such a case 
would be interpreted “in the absence of circumstances 
showing the contrary intention” as both an assent to 





35. Commonwealth ex rel. Schnader v. Great American 
Indemnity Co., 312 Pa. 183, 167 A. 793. The decision held a 
surety company on a contractor’s bond to the Commonwealth 
liable in accordance with the terms of the bond to creditors of 
the contractor. In view of the quotations and language of 
the court, it seems almost certain that instead of the confused 
and partial recognition of a beneficiary’s right previously 
existing in Pennsylvania, there will now be a full acceptance 
of the rules of the Restatement. 

36. Forbes v. Thorpe, 209 Mass. 570, 95 N. E. 955; Gillis 

Bonelli-Adams Co., 284 Mass. 176, 187 N. E. 535; Collins 
Mfg. Co. v. Wickwire-Spencer Co., 14 F. (2d) 871 

C.; om Be 

37. See Wright v. Vermont L. Ins. Co., 164 Mass. 302, 
41 N. E. 303; Grime v. Borden, 166 Mass. 198, 44 N. FE. 216 

38. Central Supply Co. v. United States Fidelity & 
Guaranty Co., 273 Mass. 139, 173 N. E. 697 

39. §164 
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become an assignee of the assignor’s right and as a 
promise to the assignor to assume the performance of 
the assignor’s duties. 

This section of the Restatement came before the 
New York Court of Appeals in a case where one who 
had contracted to purchase land had assigned to A 
who in turn assigned to B.* The court cited cases 
supporting the proposition that in the absence of ex- 
press assumption of the duties under such a contract, 
the assignee could not be held liable to the vendor. 
The assignment was therefore held to give the assignee 
an option but no duty to perform. There are many cases 
of similar assignments by purchasers of land, support 
ing the New York decision,*’ and it is probable that 
their conclusion will be followed in that particular type 
of case. The analogy of an assignment by the pur- 
chaser in such a case to a sale of a mortgaged estate 
by the mortgagor is so obvious, and the difference be 
tween selling such an estate merely subject to the mort- 
gage and selling it with an assumption by the pur- 
chaser of the mortgage is so well recognized in many 
jurisdictions that it is natural, and indeed proper, that 
a similar distinction should be made in regard to an 
assignment by a purchaser of land, that is between 
an assignment subject to the assignee’s performance 
by payment of the price, and an assignment where 
the assignee assumes and agrees to pay the price. 

This type of case, however, seems exceptional and 
in an ordinary mercantile contract the interpretation 
which the Restatement puts upon the agreement of the 
assignor and assignee seems justified, and supported by 
authority.“ The situation in the land contract may 
perhaps fairly be regarded as one where there exist 
“circumstances showing a contrary intention” from that 
inferable in the case of other contracts. 

RISK OF LOSS BETWEEN VENDOR AND 
PURCHASER 

The United States inherited from England a pe 
culiar doctrine in regard to the effect of the destruc 
tion or injury of real estate without the fault of either 
party during the period between the formation of the 
contract and the time for its performance. The or- 
dinary rule, where one party to a bilateral contract for 
an agreed exchange fails to perform as he agreed, 
whether his failure is due to his fault or not, is that no 
recovery can be had on the promise of the other party ; 
and this is stated as a general rule, without qualifica- 
tion, in the Restatement of Contracts.** In spite of 
the obvious justice of this principle, it was not that 
of the English law prior to the decisions of Lord 
Mansfield at the close of the third quarter of the 
eighteenth century. Before that time, promises in bi- 
lateral contracts were regarded as creating independent 
obligations and the innovation introduced by Lord 
Mansfield had not become fully recognized when the 
conservative Lord Eldon in 1801 decided the case which 
settled for the English law, as an exception to the gen 
eral rule of mutual dependency in bilateral contracts, 
that after a contract to sell real estate the risk of its 
destruction rests on the purchaser.“ 

The English law naturally strongly influenced 
American decisions and in the majority of the states 
where the question has arisen the English law has been 
followed. Nevertheless, there has been a strong re- 
40. Langel vy. Betz, 250 N. Y. 159, 164 N. E. 890. 
41. The cases are collected in Williston, Contracts (2 ed.), 

n. 3 
42. /d.. $418, n. 2 
43. §274 
44. Paine v 


Meller, 6 Ves. 349 


apply 
rule of the R 


unless the pur 


volt,** now 
this class of cases, as in others, 
statement both in law and in 
chaser has been put in possession.* 
chaser is put in possession, as he is under the 
“land contract” which is frequently used in ma 
states as a substitute for a conveyance with a purchase 
money mortgage back to the vendor, the purchas 
is, like the buyer of goods under a conditional sale, t 
beneficial owner of the property ; and since he 
use of all beneficial incidents of the property, he should 
also bear the risk of incidental loss. 

In the summer of 1936, the Commissioners on 
Uniform State Laws recommended for enactment 
statute embodying the principles that, until 
or title had been transferred, the risk remained with 
the seller and thereafter passed to the purchaser. This 
statute was enacted in substance in New York® ai 
was also passed by the legislature in Massachusetts 
but, unfortunately, vetoed by Governor Curley without 
consultation with the proponents. In the future it 
to be expected that the Act will be adopted by at least 
some of the other states. 

ANTICIPATORY BREACH 

Doubts as to the limits of the doct1 
tory breach, raised by earlier decisions of lower fed 
eral courts, have been somewhat cleared away by r 
cent cases in the Supreme Court of the United States 
In 1926, the Circuit Court of Appeals for the 6th Cir 
cuit decided in the case of Federal Life Insurance Co 
v. Rascoe,** that the insured under a policy of disability 
insurance, by which instalments of money were prom 
ised during the continuance of disability, when ag 
grieved by a decision of the company that disability 
had ceased and that no more payments would be mad 
might, on a verdict of the jury that the disability was 
permanent, recover not only overdue payments but 
the present value of all future payments, based on the 
insured’s expectation of life under mortality tables 
Denison, J., dissented. The decision carried the right 
to recover for an anticipatory breach beyond what had 
previously been permitted. 

There had been an actual breach of contract by the 
defendant in view of the jury’s finding that the plain 
tiff was still disabled, but this breach related only t 
instalments of money due when the action was brought 
Where a debt is due in instalments for a consideration 
that has been given, non-payment of one instalment does 
not accelerate the maturity of the others, so that, in 
allowing recovery of the full obligation of the policy, 
the court was treating it as broken by anticipation s 
far as future payments were concerned. The court tried 
to meet the point that as to future instalments there wer: 
simply unilateral obligations, which the Supreme Court 
of the United States*® as well as other courts™® had 
said could not be broken by anticipation, by arguing 
that the contract should be treated like a bilateral con 
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45. The decisions are collected in Williston, Contracts 
(2 ed.), §928. 

46. See especially, Anderson v. Yaworski, 120 Conn. 390 
181 A. 205, 101 A. L. R. 1232 (overruling statement in Hougt 
v. City Fire Ins. Co., 29 Conn. 10), and Appleton Electric Ci 
v. Rogers, 200 Wis. 331, 228 N. W. 505 

47. Real Property Law, §240A. The enactment was upor 
the recommendation of the Law Revision Commission 

48. 12 F. (2d) 693 (C. C. A. 6), cert. denied 273 U. S 
722. 

49. Roehm v. Horst, 178 U. S. 1, 17, 20 S. Ct 
L. Ed. 953. 

The cases are collected in Williston 
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LAW OF CONTRACTS SINCE THE RESTATEMENT 
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what is pt sed Such is the situation in a con- 
optior ere the promisee on rendering a cer 
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may 


pertormal 


ict Ol 
performa 
me entitled to the performance 
a cast undamental reason for allowing suit 
an anticipatory the same as in the case 
a bilateral contract, namely, the avoidance of any 
1estion of performance of an agreed exchange by the 
jured party. Moreover, as the damages where a bi- 
teral contract broken are based only on the differ- 
the value of the two performances, the penal 
pelling their payment before the time 
<ed for performance under the contract does not seem 
riking Similarly, under a contract of option, the 
easure of damages is the difference between the values 
the respective performances. But under a policy of 
sability insurance, the disability, though a condition 
sential to recover, is not the exchange for the promise. 
he premium pays for the policy and if the insured is 
ntitled to recover, his recovery is based on the full 
mount of the insurance; and that was, in fact, the 
ecovery allowed in the case under discussion, with a 
ebate only of interest. It was a bald case of compelling 
ayment of ey debt before it was due. 

" Such a decision was sure to be popular with hold- 
rs of disability policies, eager to substitute once tor 
ury for the opinion of medical officers 
Other decisions to the same 
Some 


breach is 


ice In 


aracter ol 
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ill a verdict of 
i an insuranct 
ffect followe 

f the federal 
which the sat 


mpany. 
but courts were not unanimous. 
urts and most of the state courts to 
juestion was submitted decided ad 
ersely to the plaintiff’s claim to recover for unma 
tured instalment In Mobley v. New York Life 
Insurance Ce the question came before the Supreme 
ourt of the United States and the plaintiff was denied 
but in view of the opening left by the state- 
urt’s decision that where the validity 
vas admitted by the insurer a denial made 
n good faith that the plaintiff had brought himself 
within its terms was not such a repudiation as to justify 
mmediate action, there remained a possiLility for the 
ontention that where the insurer’s refusal was un- 
easonable, or unreasonable as to be evidence of 
ad faith, an immediate action would lie for recovery 
n the entire policy. On this theory the Circuit Court 
f Appeals for the first Circuit allowed recovery in the 
case of Viglas v. New York Life Ins. Co.,™* but 
reversed by the Supreme Court,®* and 
which had been disapproved in the 
Mobley case was again expressly disapproved. It can 
hardly be doubted that few courts will hereafter allow 
recovery of future instalments of an insurance policy or 
f any other instalment contract where the considera- 
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588 (C. C. A. 5), affd., see following note 

> 55 S. Ct. 876, 79 L. Ed. 1621, 99 A. 
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Viglas, 297 U. S. 672, 56 


tion has been fully paid, and where all that remains to 
be performed is a series of fixed payments. 

In the decisions of the Supreme Court just re- 
ferred to, it has definitely given its adhesion not only 
to the limitation discussed above but also to the require- 
ment as a necessary basis for anticipatory recovery 
that there shall be either total repudiation of all obliga- 
tion under the contract in question, or an insistence in 
bad faith that some condition in the contract will not 
be complied with. This is a comparatively new doc- 
trine,** for which there is no express warrant in the 
language of the courts in the cases originating the doc 
trine of anticipatory breach. It is true that in these 
cases there was doubtless a total repudiation of all 
obligation, but later decisions holding that insistence 
on a misinterpretation of a contract, coupled with an 
assertion that performance would be rendered under 
the contract only when thus interpreted,’ amounted 
to an anticipatory breach had not stated that good 
faith or bad faith had any bearing on the question. The 
new doctrine emphasises the tort aspect of repudiation, 
which has been much insisted upon by some writers ;°* 
but recovery when allowed for anticipatory repudiation 
is allowed on a contractual basis, and it is hard to see 
from that point of view what difference good faith 
makes in a refusai to perform a contract. Reasonable 
as the new doctrine seems from an ethical standard, it 
does not aid in a logical explanation of the right to 
sue on a promise when the promiser has not broken 
it but merely said that he intends to do so; and the 
difficulties of a promisee in determining his rights are 
certainly increased if he must decide at his peril whether 
a repudiation is made in good faith. From his stand- 
point it makes no difference why the repudiator intends 
not to perform his obligation. The Restatement of 
Contracts makes no qualification of its statements as to 
what constitutes actionable repudiation, according to the 
good faith or the bad faith of the repudiator. 





56. It is supported by Dimon Corp. v. 
Ref. Co., 215 App. D. 140, 213 N. Y. S. 106; Goerlitz vy. 
American Linseed Co., 117 Okl. 299, 246 P. 240; Agostini v. 


Federal Sugar 


Consolvo, 154 Va. 203, 153 S. E. 676; Myrold v. Northern 
Wisconsin Tobacco Pool, 206 Wis. 244, 239 N. W. 422. 

57. Milton v. Stone Lum. Co., 36 F. (2d) 583; Suburban 
[Improvement Co. v. Scott Lum. Co., 67 F. (2d) 335, 90 A. L. 
R. 330 (C. C. A. 4); Kimel v. Missouri State L. Ins. Co., 71 
F. (2d) 921 (C. C. A. 10), noted, (1935) 35 Col. L. Rev. 105: 
Box v. Metropolitan L. Ins. Co., 232 Ala. 447, 168 S. 220: 
Mutual L. Ins. Co. v. Marsh, 186 Ark. 861, 869, 56 S. W. 
(2d) 433; Massachusetts Protective Assn. y. Jurney, 188 Ark. 
821, 68 S. W. (2d) 455; Indiana L. Endowment Co. vy. Reed, 
54 Ind. App. 450, 103 N. E. 77; St. Regis Paper Co. v. Santa 
Clara Lum. Co., 186 N. Y. 89, 78 N. E. 701: Donlen v. 
Fidelity, etc., Co., 117 Misc. 414, 192 N. Y. S. 513; Mowry v. 
Kirk, 19 Oh. St. 375, 383; Southern Pub. Assn. vy. Clement’s 
Paper Co., 139 Tenn. 429, 201 S. W. 745, L. R. A. 1918D 
580; Armstrong v. Ross, 61 W. Va. 38, 55 S. E. 895. 

58. See especially, Professor Vold, The Tort Aspect of 
Aaticipatery Repudiation of Contracts, (1928) 41 Harv. L. 

ev. 340 
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Chicago Bar Association’s Legal 
Court of Honor—lIts First Case 
Shows Effectiveness of 
Remedy Provided 


HE Chicago Bar Association now offers its mem 
bers a forum where, in proper membet 
may have an opportunity to protect himself against 
some of the effects of an unwarranted attack upon his 
| 
integrity as a lawyer. Whenever 
his professional reputation has been damaged by an 
unjust attack upon his conduct he may file application 
to investigate that 
not such attack was 


cases, a 
a member feels that 


requesting the Association con 
duct and to determine whether o1 
justified. 

This application is in effect a complaint by the 
lawyer against himself. Complaints of other persons 
against lawyers received by the Chicago Bar Associa 
tion normally go to the Committee on Inquiry and from 
that committee, after preliminary investigation, may 
go to the Committee on Grievances as a disciplinary 
proceeding ultimately to be disposed of by a decision of 
the Illinois Supreme Court. Where, however, the com 
plaint is brought by the lawyer himself the Commit 
tee on Professional Ethics is the body that investigates 
his acts. That committee in its discretion may hear 
and decide the matter and also may take whatever steps 
it deems proper in an attempt to nullify or correct th 
damage sustained by the lawyer so falsely charged. 

This new function of the Committee on Pro 
fessional Ethics was added by action of the Board of 
Managers of the Bar Association who feel that the 
Association membership is entitled, in proper cases, 
to the protection that such a remedy may afford. 

Case number 1 on the docket of this legal court 
of honor illustrates not only the nature of the cases 
for which this mode of relief was provided but also the 
character of the results which this court should obtain 
for its litigants 

The facts of the first case briefly were that, upon 
a report of the referee in bankruptcy, a judge had de 
nied fees to certain named lawyers, including “X,” and 
had criticised the applicants for fees for delaying the 
bankruptcy proceeding, taking the occasion also to re 
buke a certain lay agency and the lawyers involved for 
their conduct in bankruptcy proceedings generally 
Chicago newspapers reported the case in an apparently 
correct manner but, by reference in the same article 
both to the denial of and to the rebuke, had in 
ferentially connected “X”’ with the delays which caused 
the rebuke. The formal introductory part of the re 
port of the question contained a general 
summary of the record incorrectly grouping “X” and 
his law firm with certain other named lawyers as being 
applicants for fees out of the bankrupt estate (inci 
dentally designating incorrectly one of the applicants 
as a partner of “X’s” law firm). This report, how 
ever contained no further reference to “X” and the 
recommendations that f denied omitted all ref 
erence to “X” or his law 
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TRUSTEES UNDER INDENTURES 
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s and Exchange Commission on Subject is Frankly an Argument for Re- 
Indenture by Casting the Trustee as the Principal Actor—Two Chief Sug 
Four Possible Points of Disagreement Discussed* 





By BENJAMIN WHAM 
Member of the Chicago Bar 
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beyond the field of reorganizations. 

It would appear that the major premise for 
recommendations paternalistic, namely, 
that security holders, in addition to the protection 
which is afforded them by state and federal securi 
ties and fraud laws and the present methods of re- 
organization, are also entitled to a wet nurse. But 
assuming they are, is the so-called trustee neces- 
sarily the logical candidate for this ancient calling? 
Students of the subject may well disagree with 
these conclusions due in part to a different inter- 
pretation of the facts from which they stem. We 
shall discuss four possible points of disagreement : 


these suggestions go 


these is 


(1) The first is the Commission’s assumption 
that a prominent financial institution is customarily 
selected as a so-called “trustee” to hold title to the 
property for the security holders, to certify the 
securities and perform the other ministerial dutes 
connected with the position, its name featured in 
the sales literature, and thus the securities are put 
chased under the justifiable assumption that the 
trustee is active and will fully represent the holders 
at all times against the issuer and underwriter. 
The gist of this assumption is that in this manner 
a fraud is perpetrated upon the security holders. 

Four reasons why this interpretation of the 
facts is erroneous occur to the writer: (a) The first 
is in the nature of a plea of the general issue. The 
writer has examined a number of recent “pros- 
pectuses and has in several instances been hardly 
able to find the name of the trustee. Thus in the 
$175,000,000 25-year 344% debenture issue dated 
October 1, 1936, of American Telephone and Tele- 
graph Company, the first mention of the trustee’s 
name appears on page 19 of the prospectus, which, 
by the way, is fifty-one pages in length. Similarly 
we have examined a number of other recent pros 
pectuses for new as well as refunding issues and 
have found that in no instance was the name of the 
trustee featured in any respect. In addition, it is 
noteworthy that the name of the trustee is seldom 
mentioned and never featured in the newpaper 
advertisements of security issues. 

Then it would appear that the Commission has 
become a trifle confused in its separate Reports, for 
in the Report on Real Estate Bonds much space 
is devoted to the fact that individual officers of the 
houses of issue served as trustees under indentures. 
Obviously there was no attempt to deceive security 
holders in such cases by the use of prominent 
banking institutions as trustees. 

(b) The second reason inheres in the origin 
and history of indenture trusteeships. At the in- 
ception of this form of financing private enterprise 
there was no belief on the part of security holders 
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or anyone else that the trustee was an active de- 
fender of their interests. In fact there have been 
mortgages in this country which placed title to the 
property in all the bondholders to be held jointly 
by them, thus eliminating the trustee. Until very 
recently this was the regular practice in England 
The first instrument of this type of which there is 
a record in the United States was issued in 1830. 
There were a few more in the 1830’s and perhaps a 
score in the 1840’s. In the earliest examples the 
documents were rather escrow agreements than 
deeds of trust; the trustee was a mere stakeholder 
The first true mortgage to a trustee is reported in 
1839. During this period there was no indication 
that the so-called “trustee” was thought to have any 
other function than that of a dry trustee, that is 
to hold the legal title. It was not at all uncom 
mon to have an officer of the issuing company act 
as trustee and the inference was clear that the 
latter was not deemed to be a representative of 
the bondholders’ interests.’ 

(c) The third reason militating against the as 
sumption that the trustee is an active representa- 
tive of the security holders is that the trustee also 
represents the issuer. While the ordinary trustee 
represents his beneficiary solely, as the latter’s in- 
terests are the only interests which he must protect, 
the “corporate trustee must see not only to the 
interests of security holders but in a measure also 
to those of the issuing company”; as “for some 
purposes he represents one, for some the other, and 
for still other purposes he represents both...” 

(d) The fourth reason is that it would appear 
the Commission does not intend for the trustee 
to be active throughout the life of the indenture. 
The essence of the word “active” when applied to 
a trustee is that he actually take charge of and 
manage the business. To a practical business man 
nothing could be more absurd than to suggest that 
the indenture trustee should at once assume active 
charge of a business. How many trust companies 
and trust departments of banks would accept the 
active management of many companies or have 
them intrusted to them in lieu of the seasoned spe- 
cialized management which they now have? We 
venture to assert that even a suggestion that this 
is being seriously considered for many companies 
would cause the market on their securities to drop 
at least ten points. 

What the Report surely means is that the 
trustee should be active only in certain specified 
ways: for example, to see that the indenture is 
properly drafted and recorded, that the correct 
amount of securities are certified, that additional 
securities are issued in accordance with the terms 
of the indenture, that the proceeds are properly 
applied, that all the provisions of the indenture are 
performed, and on the happening of an event of 
default that proper steps be taken to notify the 





2. For a discussion of the subject matter of this paragraph 
see Note in 1933 Col. L. Rev. p. 97, Immunity Clauses in Cor- 
porate Indentures. See also the citations. It is argued 
in this Note as well as in some other recent articles and a few 
court decisions that indenture trustees should assume greater 
responsibilities (see Posner, Liability of the Trustee Under the 
Corporate Indenture, 42 Harv. L. Rev. 198 (Dec. 1928) ; 
Payne, Excuipatory Clauses, etc., 19 Cornell Law Quart. 171 
(Feb. 1934); Comment on Protection for Debenture Holders 
Nov. 1936 Yale Law J. p. 97). 

3. Posner Liability of the Trustee, etc, cited Note 2. 


security holders and to see that they are proper! 
represented. 

We are in accord with this general objective 
Of course the indenture should be properly drafte 
and recorded and the correct number of securitic 
issued and the other provisions of the indentur 
carried out, and the security holder protected fro 
loss in so far as possible! Who is so foolish or 
lacking in public morals as to disagree? But it 
not so clear who should be responsible for thes 
things. It all seems very simple in theory to say 
“Why the trustee, of course! It is called a truste 
so let us make it a trustee in fact.” However, it 
not so simple in actual practice. Suppose the num 
ber of securities to be issued depends upon the 
value of the property and its earnings. Supposs 
the proceeds are to be paid out only after certair 
improvements have been made. Suppose any nun 
ber of conditions that appear commonly in in 
dentures. 

Many trustees do actually go to 
length to satisfy themselves that the provisions o 
the indenture are being carried out Sut it 
another thing to make them financially responsibl 
particularly when their compensation is incommet 
surate with the liabilities to which they would b« 
subjected and their greatly enlarged duties. Fur 
thermore, it is extremely doubtful if the additiona 
trustee’s fees necessarily paid for this duplicatior 
by the trustee of the functions and responsibilitic 
of the issuer will give commensurately greate: 


considerablk 


protection. Indentures usually provide that trustees 
may rely upon the certificate of the issuer as t 


performance. In all but a negligible 
cases these certificates are correct. It 
that a more direct and less expensive remedy for 
this small percentage would be to impose addi 
tional duties and penalties upon the issuer and 
underwriter rather than the trustee. 

This possibility is recognized in the Report in 
connection with the method of supervising the ex 
penditure of the proceeds of an issue.* The Com 
mission suggests that the trustee may be largely 
relieved of this obligation by the issuing company 
filing a certificate with the Commission as to the 
disposition of the proceeds. 

It is difficult to reconcile the Commission’s 
attitude in this instance with its heated argument 
over many pages against exculpatory clauses 
These permit the trustee to rely upon certificates 
of the issuer and underwriter and relieve it from 
liability except for negligence and willful 
misconduct, and have been developed over many 
years no doubt in recognition of the logical division 
of duties between issuers, underwriters and trus 
tees.° Why is it not just as reasonable to require the 
issuing company to file the same kind of certificate 
with the Commission as to the other acts required 
of it? And why not place some of the burden on 
the underwriter, especially to see that the indenture 
is properly drafted and to protect security holders 
on the happening of an event of default? 


percentage ol 
would seen 


gross 


4. See the Report p. 31. 

5. In spite of the Commission’s argument and cited in 
contrary (see also Comment on Protection for 
Nov. 1936 Yale L p. 97), it would be 
appear that these clauses are to protect 
trustees under debenture indentures as it is to draft 
negative pledge clauses so they can be understood, or to enforce 
them. 


stances to the 
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difficult 
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nmixed bl ist of security hold- 
argued that, far 
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security 
nterest 1s 
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proceedings 
(3) A difference of interpreta 
tion of the facts upon which these recommenda 
tions are based may ari irom the assumption of 
that u the occurrence of an 
n active trustee would give mate 
tection to the interests of the 
security holders than at present. The Commission 
ipparently envisages the active trustee as at all 
times poised ready to spring instantaneously 
to the aid of the security holders. This. assumption 
together with the Comn grand passion for 
minority interests is perhaps the most unrealistic 
undoubtedly actuated 
philosophy and the 
and underwriter and 


the Commissi 
event f ; 
lally 


s1ecIONNn <¢ 
1OT! 


portion of the -epor is 


by a mixtut f paternalistic 


assumption t issuer 


possibly an inactive trustee are essentially dis- 
honest. 

Apparently the Commission fails to visualize 
what actually occurs upon the happening of an 
event of default. What usually occurs is this: 
the management has average honesty and intelli- 
gence, but for some reason usually beyond its con- 
trol (certainly this was true during the recent 
depression) sales fall off, gross income drops and it 
is forced to default. The underwriter may still have 
some of the securities, but, whether it does or not, 
its customers need protection and thus, as pointed 
out above, it appears to be a logical champion of 
their rights. 

It is the writer’s understanding that 
trustees are perfectly willing in theory to be active 
after default. However, the chances are that the 
more responsibility is placed upon them the more 
careful they will be. It is a tremendous respon- 
sibility to throw a going concern into receivership. 
Many companies have been in technical default and 
later recovered without the necessity of interven- 
tion by the trustee. The possible loss to security 
holders of a few months’ interest or profits, which 
apparently looms large in the eyes of the Com- 
mission, is really minor compared to the damage 
which may be done by too precipitate action; nor 
is the Commission’s alarm over the failure of 
trustees, at times, to give immediate notice to se- 
curity holders of threatened defaults entirely justi- 
fied as it would often be unwise to publicize a com- 
pany’s difficulties while it may still pull through. 

It seems reasonable to conclude that whenever 
possible the broad decision as to whether or not 
action should be taken on behalf of the security 
holders, and, if so, what it should be, should rest 
with the security holders themselves. It may be 
that this decision should properly be facilitated by 
placing some additional responsibility upon the 
trustee to assist in calling the first meeting and in 
the formation of a representative committee. Under 
the present set-up indenture trustees go even fur 
ther and take direct action in some cases where 
essential to protect the interests of security holders. 
It thus is problematical whether any substantial 
benefits will result from an attempt to substitute 
mandatory for discretionary action of the trustee. 

(4) The Report argues at length against trus 
tees having interests which are adverse to those of 
security holders. It is undoubtedly true that a 
bank which is indenture trustee of a large bond 
issue, may make short term loans to the issuer, 
may act as paying agent, and may hold some of 
these bonds or junior securities of the issuer in its 
own portfolio or in that of one or more trust estates 
of which it is trustee. To the Commission each 
of these interests is in conflict with those of the 
security holders. 

This leads to a fourth possible difference in 
interpretation of the facts underlying the Commis- 
sion’s suggestions, as, it may be argued, this con- 
flict is more apparent than real and is more often 
beneficial than otherwise. There are many cases 
in which the issuing company would be unable to 
obtain a short term loan except from the bank with 
which it has done business for many years and 
6. This was recognized by one of the members of the 
Commission prior to his appointment. See The Federal Securi- 
ties Act 1933 by William O. Douglas and George FE. Bates, 
43 Yale L. Jour. 171 (Dec. 1933) at p. 171-2. 
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(Sth century B. C.) proclaimed it by the monumental 
phrase “As he bequeathed shall be the law.” In the 
first century B. C., however, a new conception, prob- 
ably borrowed from Greek law, made its appearance: 
He who did not leave to his child at least a quarter of 
the child’s normal intestate share, i. e., of the part the 
child would get in case of intestacy, was considered 
to be insane: the will was to be annulled and the child 
to get his intestate share. The fiction underlying this 
doctrine merely served, as do so many fictions in 
common law, the purpose of cloaking in familiar drap- 
ery a novel development of legal thought. It was laid 
aside in the first centuries of the Roman Empire dur- 
ing which the basic doctrine of civil law as to inheri- 
tance elaborated. Certain nearest relatives are 
“compulsory” heirs, in the absence of weighty reasons 
to the contrary, i.e., entitled to a non-barrable interest 
in the estate, generally to a part of it. This interest 
is called today the “legitime” (“portio legitima”; the 
French term being “reserve,” the German ‘“Pflicht- 
teil”). What is left to the disposal of the testator is 
the “disposable fraction” (“quotité disponible’). 

The rule indicated has been adopted, with various 
qualifications, by nearly all of the civil law countries 
including Scotland, the South American countries and 
the State of Louisiana. Only in Quebec where civil 
law, after an interruption, was restored in 1774, is ab- 
solute freedom of testation made an express proviso." 
This was done on the demand of the English author- 
ities who probably wanted to have the English traders 
and settlers enjoy in Canada also that freedom so fa 
miliar and valuable to them. However, England her- 
self had recognized a legitime rule up to the 13th cen 
tury. And that we are not faced with an artificial 
creation of Greek-Roman law may furthermore be in- 
ferred from the fact that the Koran, religious Code of 
the Moslems, provides for an elaborate legitime to the 
nearest relatives. The tie up of property with the fam- 
ily is, of course, still stronger in primitive law where 
no testation exists. 

The peculiarity of the early Roman and the Anglo- 
Saxon law has aroused the interest of sociologists. Says 
Max Weber, (1864-1920) the most important German 
sociologist, in his posthumous “Sozialoeconomik” [So- 
cial Economy] published in 1921: “Complete, or 
nearly complete, liberty of testation is only recorded 
twice: as to Republican Rome and as to English Law; 


was 





wissenschaft (1880) 161; 5 “Rechtsvergleichendes Handwoer 
terbuch” (1935), 622 et seq. [“Pflichtteilsrecht” }. 

3. See Dainow Unrestricted Testation in Quebec 10 Tu- 
lane L. R. 401 (1936). 
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in both cases for expanding nations ruled by a landed 
gentry. Today the most important territory recogniz- 
ing liberty of testation, is the territory of greatest eco- 
nomic opportunities: the United States. In Rome, lib- 
erty of testation grew up under a bellicose expansion 
policy which promised a living on conquered land for 
the disinherited ; it vanished through the legitime rule 
borrowed from Greek law when Rome’s colonial pe- 
riod was coming to an end. In English law liberty of 
testation aimed at maintenance of fortunes within the 
great families, a goal which can be reached also by 
measures of a legally opposite, e. g., feudal, nature.” 

Associating liberty of testation with the spirit of 
pioneering seems to be a plausible hypothesis. This 
liberty indeed is quite in line with “rugged individual- 
ism. And it is equally true that liberty of testation 
at the same time favors the maintenance of aristocracy 
and is particularly valuable to an industrial aristocracy 
of the American type. The Roman aristocracy per- 
formed its social duties by military services, the En- 
glish by political ones, the American by granting large 
gifts and legacies for humanitarian, educational and 
other “charitable” purposes. Again the American sys- 
tem is adaptable to the needs of the farmer, since the 
farm must be run by one of the children, a goal which 
can be attained by allowing liberty of testation. In 
England the effect of the doctrine is considerably re- 
stricted by the well-known customary marriage settle- 
ments which are not to any similar extent employed 
in this country. The American attitude, therefore, is 
extreme indeed. 

The opposite rule which more or less disregards 
the intentions of the deceased in distributing his in 
heritance, may assume various sociological types. 
revealed trends toward 
democracy, and it has very distinctly assumed this 
character in French legal history. The Revolutionary 
Convention, in 1793, resolved entire abolition of the 
liberty of testation, in order to enforce equality among 
the children. This measure had been urged by Mira- 
beau, disinherited offspring of a noble family, in a fa- 
mous address “Discours sur égalité des partages” read 
to the Convention, by his friend Talleyrand, 5th Sept. 
1791, just an hour after the death of Mirabeau. This 
discourse condemns in brilliant phrases the whole in- 
stitution of the will, which subjects the living to the 
command of the dead, as utterly inconsistent with logic 
and justice. [It was well denominated by a later writer 
“the will against the will.”] The resolution of 1793 
was, by subsequent decrees, considerably qualified, but 
it still influenced the Civil Code (1804). According 
to the latter, the “disposable fraction” amounts to a 
half of the estate, if there is one child, to one-third if 
there are two children, and to a quarter if there are 
three children or more; and this solution has been 
adopted by Belgium and the Netherlands, whereas 
under the German Civil Code the legitime amounts to 
the half of the intestate share in all cases. 


The legitime rule has 


The anti-aristocratic nature of the French rule is 
obvious, and it has never been more strikingly charac- 
terized than by a letter of Napoleon I to his brother 
Joseph whom he had made King of Naples. In his 
letter Napoleon pointed out that the Civil Code would 
take care of the destruction of the old nobility of the 
realm.‘ However, dismemberment will be the effect 
of the rule for small as well as for large estates. In 


tact the régime of the Code has led in a tremendous 


4. Lujo von Brentano Erbrechtspolitik (1899) p. 23 


degree to a split up of agricultural real estate, which 
for technical reasons lends itself more readily to a 
splitting process than does urban realty. Especially 
noticeable is the preponderance of diminutive lots in 
the western sections of Germany, which during the 
19th century were under the rule of the French Code 
Apparently the disposable portion is too small under 
French law. 

The incidents of the legitime rule differ widely 
among the various civil law countries. Some major 
points may briefly be indicated. Compulsory heirs 
are the descendants, including grand-children and great 
grand-children; and ascendants in case there are no 
descendants. Brothers and sisters are not entitled to a 
legitime, save in some minor territories. Illegitimate 
children are compulsory heirs of their mother; under 
the law of France and in some other countries of their 
father also, if acknowledged by him. Wife and hus 
band are not in the same category as the children 
They are frequently protected by marital law and by 
marriage settlements. Particularly if there is a com- 
munity property between the spouses will the surviving 
one get one half of the common property by strength 
of his or her co-ownership. However, there may be 
a legitime too. This is true, e. g., under German law, 
where the intestate share of the spouse, if there are off- 
spring, amounts at most to a quarter, therefore the 
legitime at most to one-eighth. 

Technically, the compulsory heir may be consid 
ered a real heir, hence the owner or co-owner of the 
estate ; or as a creditor of the testamentary heir, for a 
sum equivalent to the value of the estate withdrawn 
from him by the will. As to the first alternative, it 
must be mentioned that under civil law the heir be- 
comes the owner of the estate automatically on the 
death of the deceased. On deciding between the dual 
solutions, it seems natural to have the compulsory heir 
enjoy the same privileges as have intestate and testa- 
mentary heirs, hence to grant to him a property in- 
terest in the estate. This is the majority rule. German 
and Austrian law, however, have adopted the contrary 
solution, transforming the legitime into a debt. The 
ownership rule was held unsatisfactory because owner- 
ship would be uncertain so long as the compulsory heir, 
during the time provided by law, has not yet decided 
whether or not to exercise his right. Again, if he 
decides in the affirmative then the theory will operate 
under which he is regarded as owner since the death 
of the deceased. This results in a retroactive effect, 
jeopardizing former transactions of the testamentary 
heir. Finally the compulsory heir, who obtains a part 
of the estate, is likely to be an unpleasant partner. 

Perhaps the most serious objection against the 
legitime rule consists in the fact that it inevitably en 
tails restrictions upon the freedom of the owner to dis- 
pose of his property inter vivos. Gifts which would 
impair the legitime must be voidable lest the legitime 
be destroyed. However the law clearly dislikes bind 
ing the owner too tightly. It is seeking a more or less 
medium ground, e. g., by validating the voidable gift 
after the lapse of a certain time (ten years in German 
law). 

Of course there are situations where the right to 
the legitime ceases. A conception common to the va- 
rious civil law systems is the one of “unworthiness of 
inheritance” which takes away all rights in the estate, 
even contrary to the will, —though this is true only in 
very grave cases, e. g., where the heir has intentionally 
caused the death of the deceased. In addition many 
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among them the German, but not 
it specific reasons entitling the tes- 
1 compulsory heir upon express ref- 
availed of. Dishonorable con- 
the deceased would be sufficient. In 

of litigation the existence of grounds for disinher- 

e has to be proved by the testamentary heir. 

Apart legitime and its substitutes, liberty 
testation may suppressed or curtailed by devices 
an entirely different sociological character. Under 
feudal system there is no testation at all, the estate 
feud being transmitted from generation to generation 
strength of rules aimed at maintaining the family’s 
endor and power. The system was in force, as to 
ts of the large property holdings within 
tal empires until their breakdown 
War. The socialist solution of 
roblem is related to the democratic 
inasmucl envisages the interest of the broad 

rather than the privilege of a small group. On 
has in common with the feudal rule 
subordination of the property owner 

overlord, and the State is a much 
re exacting rlord than the family. Under the 
issian Code of 1927 only descendants among whom 
testator may make a choice by will, can be heirs; 
sofar as there are no descendants or as they are dis- 
erited, the estate inures to the government. How- 
ip to eighteen years are entitled to a 
to three quarters of their intestate 
Resting on a different philosophy, but compar- 
le as to int here in question is the German 
fereditary Farm Law of 1933 which extends to all 
of a medium size, constituting the bulk of the 
untry’s agricultural land. Under this law the peasant 
in sell or mortgage the farm but only with consent of 
) may even deprive him of the farm 
dishonest nduct or or failure of management. 
the spirit of these restrictions that the State 
peasant the rule of succession: one 
ly the youngest one will be the com- 
ulsory to the farm; save for a very limited 
ight of the peasant to make a choice among certain 
ile kin. The present Italian legislature seems not to 
ive touched yet upon the inheritance law which was 
esigned after French model. 
Particularly interesting is the Mexican legislation. 
nder the Civil Code of 1884, the legitime was reduced 
maintenance claim of the nearest relatives, de- 
endants up to an age of twenty-five years being or- 
narily to it. This was possibly due to the 
erican legal thought. But it may be 
vorthwhile to mention that Hugo Grotius the famous 
uinder of the postmedieval natural-right theory 
1645) had already advocated reduction of the legitime 
) a maintenance right. 
Under the Mexican “New Civil Code” [Nuevo 
‘ivil] of 1932 the maintenance theory still 
Yet the picture has changed considerably. 
Vhile the maintenance right of descendants expires at 
wenty-one years of age, save indeed for some wide 
xceptions, it has been extended to the concubine of the 
estator provided he had lived with her “as if married” 
r at least five years preceding his death, or had had 
hildren by her ; and to all collateral relatives up to the 
urth degres The allowance of maintenance claims 
to members of these (and other) groups is conditioned 
pon incapacity to work. The protection afforded the 
oncubine seems to suggest the influence of Russian 
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law which assimilates concubinage to marriage, as does 
the reduction in age limits. The surprising extension 
of the claim to relatives up to the fourth degree may 
be explained by a desire to relieve the government of 
public charge cases. 

The question arises whether the common law 
countries will in the long run continue to maintain un- 
restricted liberty of testation. There are distinct symp- 
toms to the contrary within the English empire. The 
counter-movement started from New Zealand, a lab- 
oratory of experimentation in social law. During the 
first decade of this century statutes were enacted under 
which the Court, in its discretion, may provide out of 
the estate for proper maintenance of surviving spouse 
or children in case the deceased has not done so by 
will; and the Court may also, according to the circum- 
stances of the case, grant periodical payments or a 
lump sum. Similar statutes have subsequently been 
passed by other Australian States and by some of the 
Canadian provinces. The movement has even spread 
to the mother country. Since 1929 several bills, more 
or less influenced by the New Zealand model, were 
introduced in Parliament, but did not result in a legis- 
lative act; a compromise bill was rejected by Parlia- 
ment in 1934. Nevertheless the fact of these Parlia- 
mentary considerations including the hearings of a 
special Select Committee of both houses of Parliament, 
is noticeable. In fact, the New Zealand device, adopted 
by the compromise bill, practically giving to the dis- 
cretion of the Court a power of supplementing the will 
naturally aroused grave objections. A _ bill meeting 
these objections may be found acceptable some time in 
the future. 

As to the United States there has not yet appeared 
a similar distinct and general counteraction against 
liberty of testation. But there are indications of a 
slow, almost unconscious change in the mind of the 
community. To be sure, exemption of homesteads, by 
state legislation, from testamentary power—a fact 
sometimes alleged in this connection—is hardly of any 
general significance. Notable, however, is the New 
York law, under which a testator may give no more 
than half of his estate for charitable purposes if he 
is survived by descendants, ascendants or his spouse. 
This law gives the latter persons a preferencce which 
has, in one tye respect, the effect of the legitime. 
The rule tends even to expand in scope. Indeed, it 
would be the better policy to discriminate against pri- 
vate persons outside the family group than against 
charitable institutions. More consistently, a Nor- 
wegian law of 1918, in leaving only a quarter of the 
estate to the free disposal of a testator with issue, con- 
trariwise permits, in the case of large estates (above 
one million Kroner), an encroachment upon the le- 
gitime by charitable legacies. Finally the recent sub- 
stitutions of a non-barrable, “statutory portion” for 
dower and curtesy constitute the introduction of a 
legitime and of the Latin co-owner type. Here again 
we may expect the last phase of evolution has hardly 
been reached. A certain preference for the spouse 
over the children might be in harmony with prevailing 
human sentiment, as appears from the great majority 
of wills. Yet the contrast between the amplitude of 
the spouse’s protection on the one hand and the entire 





5. Kennedy Testators Dependents Relief Legislation, 20 
Iowa L. R. 316 (1935). 

6. Gower and Keeton Freedom of Testation in English 
Law 20 Iowa L. R. 326 (1935). 
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absence of the children’s protection on the other hand 
may be regarded as unsatisfactory in the long run. 
Thus from various sources pressure is going to be 
brought upon the time-honoured Anglo-American sys- 
tem for the institution of something like a legitime. 
Such an evolution might be considered as a weakening 
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of the pioneer spirit. This process, 
be inevitable due to the fact that 
requisites of American pioneering 
Rugged individualism probably is 
for the maintenance of familial p1 
be conducted upon different fronts 
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By Robert M. Cooper 
Special Attorney, United States Department of Justice* 


HE last half century has witnessed a constant 
growth of governmental services and functions in 
both national and local spheres of control. Due 

to the changing needs of our economic society, the 
desire for speedy, efficient and inexpensive settlement 
of controversies and the urgent need for technical ex 
perts, the responsibility of performing these new func 
tions resulted in an enormous increase in the propor 
tions of our administrative government Under the 
stress of the recent economic crisis, a further growth 
of administrative activity became unavoidable and with 
it came new problems of governmental organization. 
After a thorough study and investigation of this new 
growth in federal administrative functions, the Spe 
cial Committee on Administrative Law of the Ameri 
can Bar Association participated in the drafting of 
legislation providing for the establishment of a United 
States Administrative Court which had for its pur 
pose the elimination of certain defects said to exist in 
the present system of administrative justice. This 
legislation was introduced in both the House and Sen 
ate during the last f Congress and subse 
quently became identified as the Logan bill. The sub 
stantive provisions of this bill have already been dis 
cussed at great length in previous issues of the JouRNAI 
and no useful purpose would be served by performing 
that task again. 

Recently the Committee on Administrative Law of 
the Federal Bar Association under the chairmanship 
of John Dickinson, after a thorough study of the Lo 
gan bill condemned the legislation as undesirable and 
unfeasable in many of its important aspects. It is the 
purpose of this article to set forth the conclusions and 
findings of that Committee with regard to the pro- 
posed legislation. But before considering the report 
of the Committee it would seem advisable to also ex 
amine the underlying theories of the drafters and 
sponsors of the bill which formed the basis of their 
desire to correct alleged evils in the functional opera- 
tion of federal administration fundamental 
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incipal theory advanced by the ad- 
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cers performing the functions of adjudication is open 
to serious question. This is particularly true with re 
spect to the proposal for an unlimited security of ten- 
ure. In the formulation and development of adminis- 
trative policy and the exercise of functional discretion 
—both of which are embodied in administrative deter 
minations—administrative officials should be made re 
sponsible to an ultimate controlling authority. The 
impropriety of provisions guaranteeing an absolute se- 
curity of tenure in the case of administrators develop- 
ing definitely unsympathetic attitudes towards the es- 
tablished policy or aims of the incumbent administra- 
tion is readily apparent. The presence of hostile ad- 
ministrators entrenched in key positions within the 
administrative organization has not infrequently con- 
tributed to the lack of progressive development in the 
growth of governmental policies. However, it should 
be recognized that it would be clearly unwise to substi- 
tute limited tenure provisions as a primary means of 
supervisory control in place of the more direct and 
effective methods of administrative supervision. Fear 
of removal from office should only be used as a means 
of supervision in the most extreme cases. In the estab- 
lishment of administrative authorities great care should 
be exercised in the selection of tenure alternatives in 
order to avoid the evils of a constantly changing po- 
litical administration and the dangers of a firmly en- 
trenched administrative bureaucracy. 


A Liberal Judicial Review 


The final theory upon which the sponsors of the 
bill rest their demand for an administrative court re 
lates to the establishment of a broader and more com- 
prehensive review of the decisions of administrative 
agencies. It is contended that the present scope of 
judicial review, which is limited solely to questions of 
law, is inadequate and should be enlarged to include 
questions of fact as well as of law. Two assumptions 
are embodied in this liberal review theory which are 
open to wide speculation. In the first place the theory 
assumes that there are certain true findings of fact 
which are ascertainable in any administrative contro- 
versy and that any other findings would be erroneous. 
This assumption of the existence of facts in the abso- 
lute is clearly fallacious. The validity of administra- 
tive action should and must depend upon the facts as 
found by the agency created for that purpose in a 
regularly conducted proceeding. The absolute exist- 
ence of these or other facts in reality has no bearing 
on the validity of the administrative action provided 
there were no substantial irregularities in the adminis 
trative proceedings. Unless there is accorded a final- 
ity to the findings of fact at some stage in a proceeding 

regardless of their existence in reality—the process 
of determination and redetermination would never 
cease. 

At this point the second assumption of the spon- 
sors of the bill becomes evident. It is argued that an 
independent tribunal endowed with many of the tradi- 
tional attributes of judicial power and completely seg- 
regated from the former administrative process is the 
most suitable agency in which to vest the authority 
to determine the existence of all facts relating to the 
administrative controversy. No adequate reason has 
ever been advanced to explain why judges as such are 
more likely to reach correct fact determinations than 
are experienced administrators. It is hardly reasonable 
to assume that judicial officers completely untrained 
in the problems of public administration are more cap- 
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able or more likely to reach proper results than experi- 
enced officials thoroughly familiar with the intricacies 
of modern government and the techniques of func 
tional administration. It is noteworthy that in the 
past the limitations on the scope of judicial review 
were for the most part self-imposed ones based upon 
a frank recognition of the judicial inability to effec 
tively supervise factual administrative decisions. With 
respect to a judicial review of fact determinations in 
volving the exercise of discretion or the development 


of administrative policy this argument is even more 


cogent. The considerations of sound policy which 
were advanced against the theory of a judicial segre- 
gation of functions are similarly applicable to the re 
view of these purely administrative decisions. 

The preceding discussion should not be inter- 
preted as advocating the complete freedom of adminis- 
trative action from judicial restraint. On the contrary 
it must be recognized that some measure of judicial 
control is necessasy to prevent unlawful or arbitrary 
interference with private rights. However, the 
urgency of this need should neither obscure the funda- 
mental limitations which adhere in our judicial insti- 
tutions nor destroy the advantages to be derived from 
a reasonably autonomous system of administrative jus- 
tice. The need of a formula to accurately define the 
areas of administrative immunity and judicial superi 
ority is one of the most pressing problems with which 
government is faced today. But the liberal review the 
ory does not satisfy this need since it places its entire 
emphasis on safeguards and ignores the resultant 
paralysis of functional administration. 

Coming now to the substantive features of the 
proposed legislation, the following is the report of the 
Committee on Administrative Law of the Federal Bar 
Association : 


Principal Features of the Legislation 


The jurisdiction of the proposed court under the 
Logan Bill will include the following: (1) The Juris 
diction now vested in the Court of Customs and Patent 
Appeals, the Court of Claims, the Customs Court and 
the Board of Tax Appeals; (2) The jurisdiction of 
the United States District Courts over actions against 
Collectors of Internal Revenue for the recovery of 
taxes and over suits to enjoin the collection of taxes ; 
(3) The jurisdiction of the District Court of the 
United States for the District of Columbia in proceed- 
ings of extraordinary processes against officers and 
employes of the United States; (4) Jurisdiction to re- 
view the action of any governmental agency for refus- 
ing to admit any person to practice before it or dis- 
barment from practice; and (5) The exclusive juris- 
diction now vested in any governmental agencies over 
the revocation of licenses, permits, registrations or other 
grants for regulatory purposes. The court shall consist 
of a trial division and of an appellate division, each di 
vided into appropriate sections. Three stages of pro 
cedure are provided for. The trial division will try 
the facts in any proceeding. Appeal may then be had 
to the appellate division which has jurisdiction to re- 
view all matters appearing on the record, including 
both questions of law and questions of fact, and may 
also in its discretion permit or direct the taking of 
additional evidence. In other words, the appellate di 
vision may in all cases grant a trial de novo.* A further 
appeal is possible from the decision of the appellate 
division to the appellate division sitting en banc, its 
jurisdiction being limited to questions of law. The de- 


cision of the appellate division sitting ex banc is sub 
ject to review only by the Supreme Court upon a px 
tition for a writ of certiorari. 

The first thing that is noticed in the jurisdictiona 
provisions of the proposed legislation is the marke: 
tendency to confer a variegated type of jurisdiction 
the new court which has little, if any, relation to th 
purposes expressed by the drafters of the bill. In th 
main, the bill invests the administrative court with 
jurisdiction which is now exercised by legislative 
courts, constitutional courts, and a few administrativ: 
agencies. The advisability and feasibility of vesting 
the court with the jurisdiction now exercised by legis 
lative courts or constitutional courts is not covered by 
any rationale advanced by the drafters. The theories 
which they have advanced relate only to the segregation 
of quasi-judicial functions from the previous admin 
istrative process and the broadening of the scope of 
judicial review of such determinations. The second 
outstanding feature of the provisions of the Logan Bill 
arises from the attempt to vest the court with a hetero 
genous classification of disputes which bear little rela 
tion to the ability and knowledge of those serving in 
the capacity of judges on the proposed tribunal. The 
classification which the drafters have in mind is con 
cerned with controversies between the Government and 
private citizens. This, it will be recognized, is a de 
cided drift in the direction of adopting a system sim 
ilar to the Continental Droit Administratif. It is not 
within the province of this report to evaluate the merits 
or demerits of this system, but before taking such 
step it seems advisable that extreme caution should be 
exercised in the formulation of a policy which might 
conceivably lead to the adoption of such a totally for 
eign administrative structure 

With regard to the procedure in the new court, it 
would appear that efficiency in the dispatch of govern 
ment business is being sacrificed. It is difficult to un 
derstand why there should be two stages in the pro 
cedure which provide for a trial de novo. Certainly, it 
must be presumed that the trial division will consist 
of judges of precisely the same qualifications as those 
serving on the appellate division. Consequently, there 
seems to be little justification for providing a litigant 
with two completely new trials in order to protect his 
rights. But whether such a protection is deemed nec 
essary or not, it seems quite evident that such a pro 
cedure would result in considerable delay and seriously 
interfere with the functioning of governmental opera 
tions. 

Apart from these general considerations, the fol 
lowing observations are pertinent with regard to the 
jurisdictional provisions of the Logan Bill: 
Jurisdiction Now Vested in Legislative Courts and 


the Board of Tax Appeals 


In so far as this jurisdiction is concerned the new 
court will offer very little, if any, particular advantag: 
since the ultimate result will amount to little more 
than a change of name. The judges of these tribunals 
will serve in a similar capacity on the new court in the 
appropriate section. However, the change in pro 
cedure which the bill proposes gives rise to serious dis 
advantages which should not be ignored. On the 
whole, the administration of claims and customs mat 
ters at present appear to be functioning with unusual 
success and any such radical change as that embodied 
in the present bill should be given careful and thought 
ful consideration. The same observation may be mad 
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ith respect to the Board of Tax Appeals. The con- 
jlidation of these tribunals would neither add to the 

ficiency of their functions nor contribute materially 
their speed in administration. 


Jurisdiction of District Courts Over Tax Matters 


The vesting of this jurisdiction in the new court 
certainly open to serious question. In the first place, 
e proposal can not be justified by reference to any 

administrative justice. The proposal 
nounts to a transfer from constitutional courts sur- 
unded by th ‘tection of the Constitution to a leg- 
lative court completely under the domination of Con- 


xisting theor 


vress.' There is a certain advantage to be obtained by 
the centralization of jurisdiction for tax controversies, 
ut this should be accomplished under the jurisdiction 

existing tribunals rather than through the creation 


f new uninformed agencies. In so far as this jurisdic- 
m attempts to cut off existing remedies in presently 


stablished constitutional courts, the bill is open to se- 
ious doubts as to constitutionality. Furthermore, if 
lis jurisdiction be construed as an exercise of the ju- 
cial power of Art. III, it would similarly be invalid 

reference to the separation doctrine. In the second 
lace, the desirability of vesting traditional judicial 
emedies in a legislative tribunal is extremely doubtful 


om either a judicial or an administrative standpoint. 
The Jurisdiction of the Courts of the District of 

Columbia in Proceedings by Extraordinary 

Process Against Officers and Employees 
of the United States 

This provision is subject to the same constitutional 
ybjection which was indicated in the case of tax con- 
troversies. In substance, it amounts to the divesting 


f a constitutional court of its jurisdiction in order to 
place that same remedy in a legislative tribunal. The 
udges who are now handling these controversies are 
is well informed and expert in matters pertaining to 
overnmental administration as the members of the 


new court could possibly be. Due to the fact that the 


reads of the executive departments reside in Washing- 
ton where only, therefore, they are subject to judicial 
rocess, the Justices of the District Court of the United 
States and the United States Court of Appeals for the 


District of Columbia have had more experience in such 
iatters than any other judicial officers. It is probably 
to the public advantage to have these important con- 


troversies testing the statutory and constitutional pow- 
rs of executive officers of the Government heard not 
yy judges of limited and specialized jurisdiction, but 
yy judges who have a wide experience in both public 
ind private law, as is the case with the present Jus- 
tices. It has been suggested that the courts of the 
istrict of Columbia are inexperienced in these mat- 
ters, and that the controversies which they handle relate 
o divorce proceedings and other administrative tasks. 
Quite the contrary is true. Between 50 and 60% of 
the cases numerically heard in the United States Court 
f Appeals for the District of Columbia during the 
past several years have been federal cases, and a sub- 
stantial number involved questions of great national 
mportance. About 70% of the time of that court has 


1. Space does not permit a discussion of the constitutional 








roblems raised this and other provisions of the Logan bill 
vhich in effect attempt to vest the judicial power of Article 
III in a legislative court. The author has attempted to con- 
sider these problems in a recent legal periodical to which the 
reader is referred. See Cooper, “The Proposed United States 
Administrative Court 15 Michigan Law Review, Page 193 


1936 ) 


been occupied with such cases. Although the propor- 
tion is considerably less for the District Court of the 
United States for the District of Columbia, its federal 
cases are very substantial in number and the time in- 
volved in their consideration is not insubstantial. The 
jurisdiction of these controversies is now centralized. 
The courts perform their duties expeditiously and 
there would seem to be little reason for transferring 
jurisdiction to another body. In any event, the draft- 
ers of the bill have suggested no theory which could 
form the basis for such a proposed transfer. 


Jurisdiction to Review the Action of Any Agency 
for Refusing to Admit Any Person 
to Practice Before It 

This type of jurisdiction seems to be a particu- 
larly unfortunate encroachment upon the prerogatives 
of administrative tribunals. In general, issues involv- 
ing the right to practice before administrative agencies 
or disbarment proceedings seems to be definitely out 
of place when vested in a tribunal established for the 
purpose of performing judicial functions. It seems 
quite evident that the administrative agencies them- 
selves should have the original authority to determine 
the qualifications and ability of those desiring to prac- 
tice before them. Such requirements are made on the 
basis of specialized knowledge and technical ability to 
represent clients who are involved in controversies 
with the agency in question. It has been found neces- 
sary to stipulate these requirements in order to insure 
a proper presentation of each case before the adminis- 
trative authority. In this view of the matter it seems 
reasonable to assume that proceedings which relate to 
refusals to permit a person to practice before an ad- 
ministrative agency, which involve substantially the 
same questions of policy, should likewise remain in the 
administrative authority, free from the control of an 
agency inexperienced in such administrative problems. 
In other words, the authority establishing the qualifica- 
tions and requirements should likewise be the agency 
to determine whether these requirements are met by 
the individual in question. In any event, it seems ob- 
viously unwise to attempt to subject these tribunals to 
uniform rules and qualifications with respect to the 
persons appearing before them, and it might be said 
that this is even true in the case of the procedure in- 
volving revocation of the right to practice. As a prac- 
tical matter, these proceedings are essentially admin- 
istrative matters in both form and substance and sel- 
dom involve questions which even relate to a judicial 
issue. This, of course, is not completely accurate with 
regard to procedure in disbarment controversies. 
However, as to the sufficiency of this procedure, a 
right of appeal has always existed to the courts of the 
District of Columbia and hence to the United States 
Supreme Court in cases where the rights of the com- 
plainant have been substantially infringed by inade- 
quate proceedings. 


The Jurisdiction Now Vested in Governmental 
Agencies Over the Revocation or Suspension of 
Licenses, Permits, Registrations, or Other 
Grants for Regulatory Purposes 


The transfer of the powers of the various govern- 
mental agencies to revoke licenses seems definitely un- 
wise. The proposed court would be given a vast juris- 
diction over many miscellaneous and varied matters, 
each of which is now handled by the administrative 
agency expert in the subject and thoroughly accus- 
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tomed to dealing with the problems of administration 
in that respect. The reason for the growth of admin- 
istrative powers has been the necessity for the han- 
dling of these problems by persons of specialized skill 
and knowledge. As the problems of public administra- 
tion become more complex, the necessity for at least 
initial expert or technical determination becomes all 
the greater. License revocation proceedings are as 
much an administrative matter as the initial granting 
of the license and there does not seem to be any sufh- 
cient tangible reason to transfer the former process to 
a judicial tribunal thoroughly unfamiliar with the gen- 
eral policy and discretion of the administrative pro- 
Furthermore, it would seem that in many in 
stances the denial of the right of the administrative 
agency to itself revoke a license and to require it to 
bring and succeed in a suit in the administrative court 
in order to do so may, because of the lapse of time 
involved, result in great public harm. Many of these 
revocation proceedings are emergency matters and 
must be dealt with the moment grounds for revocation 
are discovered. The Logan Bill provides that licenses 
may be suspended during the period of litigation, but 
it is submitted that this is not sufficient assurance that 
public harm may be prevented by summary processes. 
An attempt to segregate a portion of the administra- 
tive process by vesting it in an independent tribunal 
appears to be a serious departure from administrative 
eficiency. In view of the necessity for handling all 
these various problems of licensing by persons of spe- 
cialized knowledge, and in view of the fact previously 
referred to that as the problems of government have 
become more complex the necessity for initial expert 
determination becomes greater, it seems particularly 
unwise to attempt to reverse the practice at this late 
hour and to further attempt to consolidate so many 
diverse and variegated administrative duties into one 
agency. It should not be forgotten that if there is 
arbitrary action in the revocation of these licenses, pri- 
vate litigants are entitled to attack the order by in- 
junction proceedings in the courts of the District of 
Columbia. 


cess. 


Conclusion 


Although fully aware of the need for reform in 
the organization and functional operation of the present 
system of administrative justice, your Committee on 
Administrative Law is of the opinion that the Logan 
Bill would not accomplish any substantial improvement 
in these respects. It is recommended that this Com 
mittee continue to study the problems raised by this or 
other similar legislation and report its conclusions to 
the Executive Council from time to time 

Your Committee has not prepared the detailed re- 
port which was its original intention due to assurances 
that the Logan Bill is no longer receiving active sup- 
port. Col. O. R. McGuire, Chairman of the Special 
Committee on Administrative Law of the American 
Bar Association and Vice-Chairman of this Commit- 
tee, has informed this Committee that the American 
Bar Association's Committee will no longer support 
this bill. Col. McGuire further indicated that the 
Logan Bill would not be considered by the American 
Bar Association at its Columbus meeting, that the bill 
2. The Report was signed by John Dickinson, Chairman, 
and Guilford Jameson, Albert H. Cotton and Robert M. Cooper 
Col, O. R. McGuire, Vice-Chairman of the Committee, con 
curred in the conclusions reached by the majority of the Com 
mittee but felt that a detailed discussion of the bill was 
academic since it was no longer receiving the active support of 
the American Bar Association 


would not be introduced in the Senate at its 
session, and that it would not receive 
the American Bar Association if it is introduced in the 
House of Representatives. 
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THE LAW OF AESTHETICS 
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of the countryside. Not having any lawful method of 
forcing the removal of the billboard, the Department 
constructed a screen in front of it on public property, 
thereby cutting off the view of the billboard and en- 
tirely destroying its usefulness. The plaintiff in the 
case, the owner of the billboard, attempted to obtain a 
mandatory injunction to compel the Highway De- 
partment to remove the screen. It was clearly the 
purpose of the Highway Department in erecting the 
screen to force the removal of the billboard for aes- 
thetic reasons, but the New York court based its de- 
cision in denying the injunction on the theory that 
the advertising on the billboard would distract motor- 
ists’ attention and was therefore a traffic hazard which 
the New York authorities could prevent. The Court 
neglected to mention the fact that the beautiful view 
would also distract the drivers’ attention. The court 
said: 

“If the attention of the motorist is attracted to the 
sign, it is distracted from the serious business of driving 
an automobile at a rapid rate of speed along a public high- 
way traveled by other vehicles. If the billboard does not 
attract attention, it is useless to the advertiser. It is an 
undeniable traffic hazard. It is a medium utterly incon- 
sistent with any program of highway safety education.” 

The leading case of Cusack Co. vs. City of Chi- 
cago, 242 U. S. 524, 61 Law Ed. 472, upheld the 
validity of an ordinance of the City of Chicago which 
provides as follows: 

“It shall be unlawful for any person, firm or corpora- 
tion to erect or construct any billboard or signboard in 
any block on any public street in which one half of the 
buildings on both sides of the street are used exclusively 
for residence purposes without first obtaining the consent 
in writing of the owners or duly authorized agents of said 
owners owning a majority of the frontage of the property 
on both sides of the street in the block in which such bill- 
board or signboard is to be erected, constructed or located.” 

The United States Supreme Court found the or- 
dinance valid as a reasonable exercise of police power 
on the following grounds: 

“That fires had been started in the accumulation of 
conbustible material which gathered about such billboards ; 
that offensive and unsanitary accumulations are habitually 
found about them; and that they afford a convenient con- 
cealment and shield for immoral practices, and for loiterers 
and criminals.” 

* It is apparent to anyone who has been connected 
with municipal government and is familiar with the 
conditions under which ordinances of this kind are 
passed, that legislation of this kind is enacted almost 
solely for the benefit of neighboring property owners. 
When billboards or other structures or businesses 
are displeasing to the aesthetic sensibilities of a ma- 
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jority of the property owners in whose neighbor- 
hood they attempt to locate, the property owners, if 
they have no legal protection in the restrictions of their 
subdivision, almost invariably demand some form of 
legislation to prevent or prohibit the unsightly struc- 
ture or business. The result has been the enactment 
of a great number of so-called “consent” ordinances 
similar to the one passed upon by the United States 
Supreme Court in the foregoing case. A great many 
of these ordinances have naturally been attacked in the 
courts and counsel for the cities have justified them 
under the police power, and the United States Supreme 
Court has sustained such justification even though it 
is apparent to anyone familiar with such cases that the 
only true reason for such ordinances is the elimination 
of unsightly businesses or structures; fundamentally 
they are aesthetic regulations 

The United States Supreme Court has even gone 
so far as to permit the prohibition of unsightly bill- 
boards by the method of excessive taxation as in the 
case of St. Louis Poster Advertising Company vs. St. 
Louis, 63 Law Ed. 599, where Justice Holmes said: 

“If the city desired to discourage billboards by a high 
tax we know of nothing to hinder, even apart from the 
right to prohibit them altogether.” 

Clearly this prohibitive tax was not for revenue 
(the amount of the tax discouraged the erection of any 
billboards and therefore defeated such a purpose). The 
Supreme Court again sanctioned the accomplishment 
of aesthetic purposes by a subterfuge. Unquestionably 
Justice Holmes realized the real intent of the law and 
sympathized with that intent, validating the ordinance 
under the broad powers of taxation. 

In the case of Nebbia vs. New York, 291 U. S. 
502, the United States Supreme Court speaking 
through Justice Roberts, indirectly approved aesthetic 
legislation in the following language: 

“The court has repeatedly sustained curtailment of en- 
joyment of private property, in the public interest. The 
owner’s rights may be subordinated to the needs of other 
private owners whose pursuits are vital to the paramount 
interests of the community. The state may control the use 
of property in various ways; may prohibit advertising bill 
boards except of a prescribed size and location, or their 
use for certain kinds of advertising; may in certain cir- 
cumstances authorize encroachments by party walls in 
cities; may fix the height of buildings, the character of 
materials, and methods of construction, the adjoining area 
which must be left open, and may exclude from residential 
sections offensive trades, industries and structures likely 
injuriously to affect the public health or safety.” 

In Michigan as far back as the first reported cases, 
People vs. Carpenter, 1 Mich. 273, legislation in the 
interests of beauty was recognized at least insofar as 
it appurtained to public streets. The court there said: 

“T think it is fair to conclude that the objects of util 
ity or ornament authorized by the law (permitting certain 
encroachments over sidewalks, such as balconies, porches, 
etc.) are such, and such only, as may contribute to the 
convenience, comfort or health of owners of lots, provided 
they do not annoy the public or mar the beauty of the 
city.” 

An Illinois law prohibiting the erection of any 
structure to be used for advertising purposes within 
five hundred feet of a boulevard or park in cities of 
one hundred thousand population or over was held by 
the Illinois Supreme Court to have been enacted for 
aesthetic reasons only, and could not therefore be 
justified under the police power and was a taking of 
private property without compensation, contrary to the 
provisions of the Constitution. This is the case of 





Haller Sign Works vs. Physical Culture Training 
School, 34 L.R.A. (N.S.) page 998. The court there 
said that: ' 

“The courts of this country have with great unanin 
held that the police power cannot interfere with priv 
property rights for purely esthetic purposes.” 

The court further said that: 

“The statute in question is an attempt to exercise t 
police power purely from aesthetic considerations, disa 
ciated entirely from any relation to the public healt 
morals, comfort, or general welfare. However desirabk 
may be to encourage an appreciation of the beautifu 
art, and to cultivate the taste of the people of the stat 
still it has never been the theory of our government t 
such matters could properly be enforced by statute, whe: 
not connected with the safety, comfort, health, morals, an 
material welfare of the people. Advancement along the 
lines, whether wisely or unwisely, has, so far, been left 
to the schools and colleges and the influence of soci 
intercourse. The citizen has always been supposed to b 
free to determine the style of architecture of his house, th 
color of the paint that he puts thereon, the number a 
character of trees he will plant, the style and quality of th 
clothes that he and his family will wear, and it has never 
been thought that the legislature could invade private right 
so far as to prescribe the course to be pursued in these and 
other like matters, although the highly cultured may find 
on every street in every town and city many things that 





are not only open to criticism, but shocking to the aesthetic 


taste.” 

The foregoing case cites as authority, cases from 
New Jersey, Pennsylvania, Massachusetts, New York 
and Kansas, together with other Illinois cases. The 
Massachusetts case referred to is that of Welch vs 
Swasey, which was taken to the United States Su 
preme Court and is reported in 214 U.S. 92, 53 L.Ed 
923. In that case the Supreme Court held that the 
limitation of the height of certain buildings in the City 
of Boston by ordinance was a reasonable regulation 
“even though aesthetic considerations may have entered 
into the reasons for the passage of such enactment.” 

The Supreme Court further said that: 

“It might well be supposed that taller buildings in the 
commercial section of the city might be less dangerous i: 
case of fire than in the residential portion. This court 
not familiar with the actual facts, but it may be that, 
this limited commercial area, the high buildings are gel 
erally of fireproof construction; that the fire engines ar¢ 
more numerous and much closer together than in the res 
dential portion, and that an unlimited supply of salt wate: 


can be more readily introduced from the harbor into the 


pipes, and that few women or children are found ther 
in the daytime, and very few people sleep there at night 
And there may, in the residential part, be more woode 
buildings, the fire apparatus may be more widely scattered 
and so situated that it would be more difficult to obtai: 
the necessary amount of water, as the residence quarters 
are more remote from the water front, and that man) 
women and children spend the day in that section, and th 
opinion is not strained that an undiscovered fire at night 
might cause great loss of life in a very high apartment 
house in that district. These are matters which, it must 
be presumed, were known by the legislature, and whether 
or not -such were the facts was a question, among others 
for the legislature to determine. They are asserted as facts 
in the brief of the counsel for the city of Boston. If they 
are, it would seem that ample justification is therein found 
for the passage of the statutes, and that the plaintiff 
error is not entitled to compensation for the reasonabl 
interference with his property rights by the statutes. That 
in addition to these sufficient facts, considerations of a1 
aesthetic nature also entered into the reasons for thei: 
passage, would not invalidate them.” 

The main reason cited by the Supreme Court i1 
the foregoing statement as justification for passage 0 
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be as much a public nuisance, and as ruinous to property 
values in the neighborhood generally, as a disagreeable 
noise, or odor, or a menace to safety or health. The differ- 
ence is not in principle, but only in degree.’ It is true 
that recognition of the power to regulate aesthetics by the 
state and municipal authorities is of comparatively recent 
mention in the law books in this country, but it would be 
an unwarranted repudiation of much that has been ac- 
complished toward the beautification of our towns and 
cities by state and municipal effort, exercised principally, 
and rightfully, under the police power, to hold, at this 
date, that our fundamental law does not permit state and 
municipal control over aesthetic considerations in the regu- 
lation of public property. The function of the art jury 
which we are considering entirely pertains to public prop- 
erty, and, to the extent that vested property rights are not 
affected by its exercise of supervisory power, the police 
power need not be involved. In the present case, the action 
of the art jury in no way affected appellant’s private prop- 
erty rights. As said by McQuillin on Municipal Corpora- 
tions, (2d Ed.) vol. 4, Sec. 1415, p. 65, ‘Whatever rights 
or title the city or town may have over its streets, its 
powers are those of a trustee for the benefit of a cestui 
que trust (the public) to be liberally construed for its 
benefit, strictly construed to its detriment.’ We recognize 
the importance of aesthetic considerations in what pri- 
vate persons may, at the city’s pleasure, be allowed to 
place in her streets. No one would contend that our or- 
ganic law forbade municipalities to choose the variety or 
species of trees and plants they may place in their parks. 
The art jury’s function in choosing what may or may not 
encroach on the streets is likewise in keeping with govern- 
mental guardianship of public property for the public wel- 
tare, 

Of course, what is beautiful or vulgar, is in many 
instances largely a matter of taste. Very few people 
would defend on aesthetic grounds, for instance, junk 
yards, billboards, gasoline stations, and many other 
forms of industrial structures, yet it has been demon- 
strated that all of these may be so constructed as to 
almost or entirely eliminate their unsightly character. 
Some gasoline stations and signs are artistic and 
pleasant to the eye, and a junk yard surrounded by a 
high, good-looking brick wall or fence loses much of 
its unattractiveness. The problem is one that cannot 
be solved by reliance on the police power, by prohibi- 
tion in certain neighborhoods except upon consent of 
a percentage of the neighboring property owners or by 
prohibition because of imaginary fire or health or moral 
dangers, or vague traffic hazards. What is needed is 
a frank recognition generally by legislative bodies and 
courts of the necessity for regulation of private and 
public property for the purpose of promoting or pro- 
tecting the attractiveness of our cities and countryside. 

In some cases, prohibition is necessary, but in 
most instances the object could be accomplished by 
requiring the approval of qualified art commissions or 
juries of all plans for the erection of commercial struc- 
tures. Isn’t it time we admitted that private property 
rights do not include the right to destroy the value of 
a neighbor’s property or a city’s investment by the con- 
struction or erection of hideous eye sores? Isn't it 
time we admitted that there can be and is a field of law 
which will offer its aid to civic beauty? It has been 
aptly said that: 

“Beauty may not be a queen, but she is not an outcast 
beyond the pale of protection or respect. She may at least 
shelter herself under the wings of safety, morality or 
decency.” 

Isn’t it about time we gave her protection in her 
own right without forcing her to ambiguous shelter 
under other governmental powers. 
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ELIHU ROOT 

No competent an authority than 
the present Chief Justice of the United 
States has given us the clue to the truly 
great life and career which closed with the 
death of Elihu Root in New York on Feb- 
ruary 8. Speaking at a dinner given at the 
Union League Club in New York to cele 
brate the eightieth anniversary of Mr. 
Root’s birth, Chief Justice Hughes, then Sec 
retary of State, said: 

“The distinctive characteristic of Mr. 
Root’s career has been his building solidly 
upon principle. Whether in State, National 
or international constructive effort, he al- 
ways goes down to bed-rock. His work has 
not been sensational in method; he has never 
been moved by unworthy motives or sought 
a transient popularity at the expense of prin- 
ciple. Hence his work is permanent. He has 
told us that the secret of the success of the 
democratic experience must be found in self 
restraint and that virtue he has always ex- 
emplified. His is the restraint not of exces- 
sive caution but of power under control and 
well directed. In the illustrations of that 
power, in the strength of his intellect, in his 
sustained effort, in his moral force, in his 
devotion to the cause of peace, he has ex- 
alted the American name.” 

Mr. Hughes had been assigned the duty 
on this occasion, of speaking of Mr. Root’s 
career as a Statesman. But he declared, “‘it 
would be impossible to speak of him in that 
sphere without referring to his attainments 


less 


as a lawyer. There are lawyers who bind 
their minds with the technicalities of their 
profession, tying up their activities with red 
tape. There are other lawyers who are s 
fascinated with legal researches and become 
so burdened with their accumulations oi 
learning that they are too heavily weighted 
for the civic struggle. Put there are a few, 
unsurpassed in technical skill, who, without 
abating the zeal of their pursuit of knowl 
edge, show the mastery of a mind 
whose training and information are instru 
ments and not fetters—the fitting instru 
ments for the service of statesmanship 
which requires discipline as well as vision 
Among those few, with a genius for state 
craft as distinct as that of the most eminent 
painter, sculptor or poet for his art, stands 
Elihu Root.” 

Mr. Hughes then touched briefly on Mr. 
Root’s noteworthy public career, beginning 
with his services to his native State in two 
constitutional conventions. And here he 
gave a glimpse of the real man—the man 
whose clear and commanding intellect has 
tended to obscure his other great qualities in 
the minds of many. “Mr. Root’s intellectual- 
ity,” said Mr. Hughes, “has led many to mis 
take his quality. They know little of his 
volcanic fire. In truth, I think I may say 
that his is the unquenchable zeal of the re 
former held in control by a supreme prac 
tical judgment. In the Constitutional Con 
vention of 1915 he flamed forth like a 
prophet of Israel, and so long as the political 
history of New York continues to be of in 
terest, his speech to the Convention on 
invisible government in this State will be 
regarded as the most intimate, vivid and 
powerful description of the system which 
has mocked our boast of representative in- 
stitutions.” 

Mr. Hughes then spoke briefly of Mr. 
Root’s great services as Secretary of War, 
Secretary of State, and in other important 
positions—all of which are fairly familiar to 
the public. But his public service did not 
end with his retirement from office. In fact, 
his greatest achievement came after that. 
“Tf you ask next what I considered the 
crown of his endeavor,” Mr. Hughes said, 
“T should say it was his skill in cutting 
through the entanglements which stood in 
the way of the establishment of a permanent 
court of international justice. His suggestion 
as to the method of selecting judges made 
that court possible, and his successful en- 
deavor in the interest of international peace 


ever 
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rough promoting the reign of law will ever 
shrine his memory.” 
Mr. preeminent position at the 
ir was As was said 
Hon. J. Shearn, President of 
e Bar Assi tion of New York, “Elihu 
oot, by col nsent, was the leader of 
e American For powers of keen 
analysis, logi idgment intellectual 
brilliance, he insurpassed in his time. 
11S great talent ere not reserved for hire; 
hey were given ungrudgingly to the State, 
the Nation to the advancement of 
actice and higher standards of the profes 
yn.”” And Mr. Root himself, in his address 
President e American Bar Associa- 
tion in 1916, | set forth the true spirit of 
the profession spirit which his career at 
illustrates: “It is not the 
troversy, of mere gain, of 
ere individu To the student of 
the law, ther« me from Hortensius and 
Cicero, from M sherbes and De Seze, and 
rskine and Adams, from all the glorious 
history of the fession of advocacy, great 
traditions thical ideals and lofty con 
eptions of the honor and dignity of the 
and loyalty for the 
law and the liberty that 
a Bar inspired by these 
with this spirit, not com 
playing a sordid game, not 
tle and technical or seeking 
unfair that we must look 
for the effect! .dm ration of the law.” 
It is natural 1 ide a man’s career 
into different ls, man remains 
he same. No detailed analysis is necessary 
his practice of the profession 
sted the same qualities of 
greatness whi ater were exhibited on the 
broader nati and international stage. 
Chere is no sudden transition when a great 
lawyer takes his State or Nation for his 
lient. In his practice he realizes he is ren- 
ering an important public service, and 
hen he is called to serve the public in some 
pecial capacity, he is nut entering foreign 
territory o1 hanged into a different man. 
n fact, Mr. Root was called to be Secretary 
f War precisely for the reason that he was 
i great law ficult problems had arisen 
is a result of r war with Spain and a law- 
er was needed to solve The intellec- 
tual brilliance, the thorough mastery of ma- 
terials, the constructive mind, which served 
he nation s ll! then were assuredly those 
vhich assured his distinction at the Bar. 
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The American Bar Association has a 
special reason to mourn his death and to 
cherish his memory. He served as its Presi 
dent and for over forty years was a member. 
Here, as elsewhere, he was a great construc 
tive force, and his part in its best achieve 
ments is outstanding and well recognized. 
In a sense, the present coordination of the 
Bar is largely due to him. The need for a 
closer association of the National Bar Asso- 
ciation with the State and Local Associa- 
tions, as a means of making the profession 
a more effective instrument for the adminis 
tration of justice, had been realized by 
many. But he was the moving spirit in the 
organization of the Conference of Bar Asso 
ciation Delegates, which went as far as was 
then possible in the direction of coordina 
tion, and undoubtedly paved the way for the 
more complete organization which now ex- 
ists. His interest in the movement was 
unabated until the new plan was adopted at 
Boston. Only last year he wrote a letter, 
published in the Journal, approving the plan 
and urging its adoption. 

He played a leading part in securing 
the adoption of higher standards for admis 
sion to the Bar at the Annual Meeting in 
1921. He had urged this for years, particu 
larly in his address as President of the Asso 
ciation, on the unassailable ground of the 
public interest. It would not be too much to 
say that no important proposal in the Asso 
ciation or out of it, for improving the ad- 
ministration of Justice, for upholding the 
honor and ideals of the profession and mak 
ing it a better servant of the public weal, 
has lacked his interest and active support. 
His powerful aid to the American Law In- 
stitute is well known. It promised to furnish 
the ‘“Ariadne’s thread for guidance through 
the labyrinth of decisions,” of which he 
spoke in his Presidential address in 1916. 

“If I were to try to describe my own 
life,’ he said in replying to the addresses at 
the Union League testimonial dinner re- 
ferred to above, “I should say that I have 
done what came to my hand to do, as well 
as I could.” A simple statement that illus- 
trates the truth of the saying: “Great men 
never think themselves great; small men 
never think themselves small.” But no re 
cital of details can do justice to his careet. 
These were the radiations from something 
central and more significant—a great char- 
acter, endowed with unusual intellect and 
really constructive genius, using these gifts 
sincerely for the public welfare. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Power of Appellate Court to Modify an Equity Decree for Benefit of an Appellee Who Has Not 
Taken Cross Appeal—North Carolina Statute Altering Mortgagee’s Remedy Held not to Im 
pair Obligation of Contract, although Passed after Mortgage Was Executed and Delivered 

Equitable Relief Where Life Insurance Policy Is Procured by Fraud—Fraudulent Bank Entry 
under R. S. Section 5209—Right of District Court to Grant Rehearing of Petition for Reor 
ganization under 77B—Change in Remedy for Enforcement of Bank Stockholders’ Liability 
Held Not to Violate Contract Clause, Especially When Statute Contains Reservation of Power 


to Alter Remedy—Regulation of Production of Natural Gas—Other Cases 


By EpGAR Bronson TOLMAN* 


Practice and Procedure—Variation of Appellee’s 
Relief in Absence of Cross-Appeal 

Where a surety on a contractor's bond has been de- 
creed to be entitled to exoneration, but has been denied 
alternative relief of specific performance of an agreement 
with the contractor, and takes no appeal from the decree, 
the appellate court may not substitute the latter relief for 
the former. 

Morley Construction Co., et al., v. Maryland Cas- 
ualty Co., 81 Adv. Op. 323; 57 Sup. Ct. Rep. 325. 

In this opinion the Court dealt with a question as 
to the power of an appellate court to modify an equity 
decree for the benefit of an appellee who has not taken 
a cross appeal. 

The petitioner, Morley Construction Company, 
had contracted with the United States to construct a 
veterans’ hospital, and gave bond for performance of 
its contract, and for payment of all bills for material 
and labor, the respondent, Maryland Casualty Com- 
pany, signing the bond as surety. As the work prog- 
ressed the Construction Company needed a loan, and 
a supplementary agreement was made by it with the 
Casualty Company, by which the contractor agreed to 
deposit $5,000 in a certain bank at Buffalo, and to de- 
posit all monies received in payment from the govern- 
ment on the contract, and the surety agreed to deposit 
in the same account $5,000, and additional monies suf- 
ficient to pay certain bills, both parties to have joint 
control of the account. The contractor went ahead 
with the work and finished it, and the surety made its 
first payment of $5,000 as agreed, but refused to ad- 
vance ¢he additional funds for payment of the bills. 
When the final government warrant was received it 
was sent by inadvertence directly to the contractor, 
although previously warrants had been sent to the 
bank in Buffalo for deposit in the joint account. The 
contractor endorsed the warrant and delivered it to 
the Merchants Bank at Kansas City, one of the pe- 
titioners, and directed it to issue a cashier’s check for 
the sum to the contractor’s president. The bank de- 
layed action pending the outcome of two suits brought 
by the surety. One was brought in the District of Co- 
lumbia where payment of the warrant was enjoined, 
and the other, the one at bar, was brought by the surety 
for relief in accordance with its substantive rights. In 
the latter suit it recited the facts summarized above, 
and added that there were outstanding unpaid bills 
for more than $100,000 covered by its bond. It as- 
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serted its right to specific performance of the suppl 
mentary contract, claiming that the amount of th 
final payment should be paid into the joint account 
and it claimed the right to be exonerated from loss by 
reason of the unpaid bills and the right to apply th 
final warrant for that purpose. 

The district judge held that the surety’s failure t 
deposit the additional monies disentitled it to a decree 
for specific performance, but concluded that the con 
tractor was under duty to exonerate the surety from 
present liabilities. It specifically found that there was 
no purpose on the part of the contractor to divert the 
proceeds of the warrant from the uses of the contract 
Accordingly, a decree was made adjudging the surety 
entitled to exoneration, but denying specific perform 
ance, and directing that the proceeds of the warrant be 
placed in a bank designated by the contractor as a 
special trust fund for payment of the bills in question. 
lhe decree permitted the contractor to control the ac- 
count. An appeal was taken by the contractor, but 
no cross appeal was taken by the surety. The Circuit 
Court of Appeals doubted whether exoneration could 
properly be granted, and it therefore modified the de- 
cree by substituting therefor specific performance of 
the agreement to deposit the money in the joint a 
count. On certiorari the latter decree was reversed by) 
the Supreme Court in an opinion by Mr. Justice Car 
dozo, with directions to the Circuit Court to pass spe 
cifically on the question whether relief in the form of 
exoneration was proper in the circumstances. 

In disposing of this case, Mr. Justice Carpoz 
recalled the well settled rule that, in the absence of a 
cross appeal, an appellee may not attack the decre 
with a view to enlarging his own rights or lessening 
the rights of his adversary, and added that the case at 
bar requires the fixing of the limits of the rule mor: 
sharply. 

The opinion then discusses the two forms of relie! 
herein sought, and the substitution of one for the othe: 
made by the Circuit Court, and concludes that suc! 
substitution was improper. In this connection the 
Court said: 

“The surety laid claim to relief upon the basis of « 
contract, and to other relief by force of an equitable doc 
trine independent of contract. The decree of the District 
Court rejected the first claim because the contract ha 
been broken, and accepted the second because the breac! 
was then irrelevant. The decree was responsive to the 
claim that had been accepted, and not to any other. |! 
there was to be specific performance of the contract, the 
surety, together with the contractor, would control the 
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tribution of the fund, for so the parties had agreed. If 
re was to be exoneration and nothing more, the con- 
‘tor or perhaps the court would control the application 
1 the surety would stand aside. . . . Exoneration ‘does 
t entitle the custody or control of the fund.’ 
. The decision of the Court of Appeals puts an end 
this nice adjustment of the relief to the law and of the 
vy to the facts as found. A decree appropriate to exoner- 
yn is annulled, and one appropriate to specific perform- 
nce is given in its place. This is to find the facts anew 
nd differently, for the trial judge had held, at least by 
mplication, that the breach by the surety, viewed in the 
light of all the cir istances, was something more than 
insubstantial. It is to find the law anew and differently, 
for the trial judge had held that a surety chargeable with 
+h a breach was not entitled to a decree upon the foot- 
r of the contract. Even more important, it is to give a 
w measure of relief, for the trial judge had ruled that 
e fund was not to be held upon the restrictions stated in 
contract, but upon different restrictions originating 
n the conscience of the Chancellor. True, the relief proper 
the theory accepted at the trial is almost as favorable 
rom the view-point of the protection of the surety as 
» one adopted on appeal, though distinctly less burden- 
me from the it of the principal. Exoneration 
not the same as specific performance, but it is not very 
fferent, and may be nearly, if not quite, as good. This 
surely not a reason why an appellate court should be 
t liberty to treat the two as interchangeable. One might 
well say that at the instance of a non-appealing plaintiff 
judgment for specific performance could be made to take 
the place of one for the recovery of damages.” 
The case was argued by Mr. Martin J. O’Donnell 
for the petitioners, and by Mr. Spencer F. Harris for 
he respondent. 
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State Statutes—Alteration of Remedy to Enforce 
Mortgage 
A state statute, providing that the maker of a note or 
mortgage shall have a defense against a suit brought by 
the mortgagee for a deficiency judgment, by showing that 
the mortgagee purchased the property on foreclosure under 
a statutory power of sale for substantially less than its 
true value, is valid, notwithstanding that the statute was 
passed after the mortgage was executed and delivered. 
Such a statute merely alters the mortgagee’s remedy, but 
does not impair the obligation of the contract. 
Richmond Mortgage and Loan Corp Wachovia 
Bank and Trust Co., et al., 81 Adv. Op. 361; 51 Sup. 
Rep 338 
In this validity of an act of North 
irolina was considered on an appeal wherein the ap- 
llant the contract 
use of the federal The act provides 
it when the n agee, payee, or other holder of an 
ligation, secure lien on real estate or personalty, 
trustee under a 


opin I tne 


contended that the act violates 


Constitution 


the property by a 
sale, becomes the purchaser for a 


iuses the sale 
tatutory 
im less than the 
r the deficiency 
t-off may show 
e amount of the 
tantially less thai 


power! 
umount of the debt, and then sues 

defendant by way of defense and 
at the property was fairly worth 
lebt or that the sum bid was sub 
he true value of the property, and 
is may he claim in whole or in part. The 
itute was passed in 1933 

In 1928 the appellees borrowed $8,000 from the 
ypellant notes secured by a deed of 
ust on real estate \ default occurred and on de- 
and the trustee exercised the power of sale contained 
the deed, and icting for the appellant bought the 
roperty for $3,000 After crediting the proceeds of 
ile on the not balance of $4,534.75 remained un- 


defeat 


on promissory 


paid, and the appellant sued to recover this deficiency. 
The appellees pleaded the statute and alleged that the 
property was fairly worth the amount of the debt. The 
appellant replied that since the notes and deed were 
executed prior to the enactment, the statute violated 
the contract clause of the federal Constitution. The 
state courts sustained the statute and held for the 
appellees. 

On certiorari the judgment was affirmed by the 
Supreme Court in an opinion by Mr. Justice Ros- 
ERTS. He pointed out that the appellant does not deny 
that the legislation affects only the remedy, and that 
its contention was that here the existing remedy was 
so circumscribed as seriously to impair the value of 
the right; but this contention was rejected. It was 
pointed out, moreover, that the contract contemplated 
that the lender might make itself whole out of the 
security, but not that it should be enriched at the ex- 
pense of the borrower, or realize more than it would 
by repayment of the loan with interest, and that to 
give effect to this, the state provided remedies. 

The remedies by foreclosure in equity and by the 
exercise of a statutory power of sale were then de- 
scribed, and the court pointed out that even if the 
legislature had abolished the remedy by trustee’s sale 
it could not be said that an adequate remedy was not 
available for enforcement of the contract, if the remedy 
of equity foreclosure were left in force. The reason- 
ing in support of this view was stated as follows in 
the opinion : 

“When the loan was made two such remedies were 
available. The mortgagee could proceed by bill in equity 
to foreclose the security. If it did the chancellor who con- 
trolled the proceeding could set aside a sale if the price 
bid was inadequate. In addition, he might award a money 
decree for the amount by which the avails of the sale fell 
below the amount of the indebtedness, but his decree in 
that behalf would be governed by well understood prin- 
ciples of equity. An alternative remedy sanctioned by 
state law was available if the deed of trust so provided. 
This was the sale of the pledged property by the trustee. 
If this were the remedy authorized by the contract, and 
the mortgagee himself became the purchaser at the trus- 
tee’s sale, he might thereafter, in an action at law, recover 
the difference between the price he had bid and the amount 
of the indebtedness. The statute under attack effected 
certain alterations of this remedy. Sections 1 and 2, not 
here in issue, provide that if the mortgaged property be 
sold under power of sale, and the sum bid be inadequate so 
that consummation of the sale would be inequitable, the 
mortgagor may apply to the superior court for an order 
enjoining such consummation, and the judge may direct a 
resale by a trustee or by a commissioner appointed for 
the purpose, upon terms he may deem just and equitable 
These sections modifying the procedure under a power of 
sale so as to assimilate it to the procedure in strict fore- 
closure, have been sustained as constitutional by the State 
Supreme Court. The section with which we are con- 
cerned adds that if the mortgagee becomes the purchaser 
at the trustee’s sale, and afterwards brings an action at 
law for a deficiency, the jury shall determine the actual 
amount needed by him to make him whole for his debt 
by finding the true or fair value of the property at the 
date of sale, the judgment being for the difference between 
that value and the amount of the debt remaining unpaid, 
or, if the value found equals the amount of the debt, for 
the defendant. The statute has no application if the pur- 
chaser at trustee’s sale be other than the mortgagee. The 
act alters and modifies one of the existing remedies for 
realization of the value of the security, but cannot fairly 
be said to do more than restrict the mortgagee to that for 
which he contracted, namely, payment in full. It recog- 
nizes the obligation of his contract and his right to its 
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full enforcement but limits that right so as to prevent his 
obtaining more than his due. By the old and well known 
remedy of foreclosure mortgage was so limited becaus¢ 


of the chancellor’s control of the proceeding. That pro 
been said, hi ilways been available t 
Granting that by the 


ceeding, as has 
the mortgagee in North Caroli 


alternative remedy of trustee’s sale the mortgagee might 
perchance obtain something more yr might obtain only 
that which was his due somewhat re expeditiously, than 


he could in chancery t remalt that the procedure to 
foreclose in equity id has been, the classical method 
of realization upon mortgage secur and has always been 
understood to be fair to both parties to the contract and 
to afford an adequate remedy to the mortgagee. If there 
fore, the legislature of the State had elected altogether to 





abolish the remedy by trustee’s sale we could not say that 
it had not left the mortgagee dequate remedy for the 
enforcement of his contract the legislature has by 
no means gone so fat [The law has merely restricted 
the exercise of the contractual remedy to provide a pro 
cedure which, to some extent, renders the remedy by a 
trustee’s sale consistent with that in equity [his does not 


impair the oblig ition of the cot 
The case was argued by Mr. Kester Walton for 
the appellant, and by Mr. S. G. Bernard for the ap 


pellees. 


Insurance—Equitable Relief Where Life Insurance 
Policy Is Procured by Fraud 


Although fraud in the procuring of a life insurance 
policy is a defense to an action at law on the policy, if 
the action is brought within the period during which the 
policy is contestable, the insurer is not required to wait 
until action is brought, but is entitled to equitable relief 
in a suit for cancellation of the policy, during the period 
of contestability. 


The Am. Life Ins. ( Stewart, et al., 81 Adv 


Op 306: 57 Sun. Ct. Rep. 377 


Two cases were disposed of by this opinion in 
volving the existence of a remedy in equity for the 
cancellation of life insurance policies, on the ground 


that they were procured th 1 





ugh fraud. Two policies 
were involved, both containing clauses that they should 
cease to be contestable after the expiration of a stated 
time. The petitioner, in February 1932, issued two life 
insurance policies on the life one Stewart, each for 
$5,000, one payable to his son, and the other payable 
to his wife, respondents respectively in the two cases. 
lhe clause as to incontestability provided that the pol 
icy should be incontestable (except for non-payment of 


| 
premium) after a year from the date of its issue, if 
the insured be then living, and otherwise two years 
from the date of its issue. On May 1, 1932, three 


months and eight days after the policies were issued, 


the insured died, having made in his application fraud- 
ulent misstatements as to his health and other matters 
material to the risk. On September 3, 1932, the in- 
surer brought separate suits in equity for the cancella- 
tion of each policy, asserting that the beneficiary might 
delay commencement of actions at law until after the 
two-year period had expired, or might begin actions 
within the period and thereafter dismiss them and 
begin anew. On September 26, 1932, the defendants 
moved to dismiss the suits in equity. On October 11, 
1932, the beneficiaries commenced actions at law to 
recover on the policies, and thereafter the insurer sup 
plemented its bills alleging the pendency of the actions 
at law and seeking an injunction against their prosecu 
tion. Later, the motion to dismiss the equity suits was 
denied, and a stipulation was made to the effect that 
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the suits in equity should be tried first and the law 
action stand ready for trial thereafte1 
Upon the trial of the equity suits the court 


tained the charges of fraudulent misrepresentations 
decreed cancellation and surrender of the policies 


These decrees were reversed by the Circuit Court 
the ground that the insurer had an adequate rem 
at law. On certiorari the decrees of the Circuit ( 
were reversed in an opinion by Mr. Justice Card 
with directions that the Circuit Court conside1 
cases on their merits. In deciding the cases the ( irt 
recognized that fraud in the procurement of the ; 
icies is a defense in an action at law, but was of the 
opinion that this should not necessarily bar equitabl 
relief. Describing the disadvantages which would r 
sult to the insurer if compelled to wait until an act 
at law is brought on the policies, and pointing t 
consequent inadequacy of legal remedy, Mr. Jt 
CARDOZO said: 

“If the policy is to become incontestable 
the death of the insured, the insurer becomes helpl 
he must wait for a move by some one else, wh 
prefer to remain motionless till the time for contest 


gone by. A ‘contest’ within the purview of sucl 
tract has generally been held to mean a present conte 
a court, not a notice of repudiation or of a contest 
waged thereafter. . Accordingly an irer, who t 
otherwise be condemned to loss through the mere 
of an adversary, may assume the offensive by going 
equity and there praying cancellation This except 
the general rule has been allowed by t low fe 
courts with impressive uniformity It has had acceptar 
in the state courts It was recognized « recent! 
ypinion of this court, though the facts w not su 
call for its allowance. Enelow v. New \ Life Ins. ‘ 
293 U. S., 384. 

“The argument is made, howeve that the insure 


even if privileged to sue in equity, should not have go 
there quite so quickly. Six months and ten days had gone 














by since the policies were issued. There would be ne 

a year and a half more before the bar would become 
absolute. But how long was the insu to wait bef 
assuming the offensive and how w t to know where 
the beneficiaries would be if it omitted t trike swiftly? 
Often a family breaks up and char ts abode afte 
the going of its head. The like might happen to tl 
family. To say that the insurer shall keep watch of t 
coming and going of the survivors t irge it witl 
heavy burden. The task would be hard enough I 
ficiaries were al Vays honest. The po I t tf bad 
concealed and hardly proval centuat 
difficulty.” 

\ttention was given also to the respondents’ arg 
ment that the suits in equity should ive been d 
missed when it appeared upon the trial that actions 
at law had been brought on the policies. This conten 
tion was rejected under the rule that equitable rel 
existing when the bill is filed is not destroyed becausé 
an adequate legal remedy becomes available later. [1 
this connection the opinion states: 

“But the settled rule is that equitable jurisdiction ex 
isting at the filing of a bill is not destroyed because 
adequate legal remedy may have become available ther: 
after Chere is indeed, a possibility that ing 
of actions at law might have been used by the respondent 
to their advantage if they had not chosen by a stipulati 
to throw the possibility away 4 court has control ove 
its own docket In the exerci I sound s 
tion it may hold one lawsuit in al 
outcome of another, especially where the parties 
issues are the same .. If reque 
the respondents to suspend the suits it uity till t 


other causes were disposed of, the District Court 














REVIEW OF RECENT SUPREME CourRT DECISIONS 


199 





be done by put 

being exceptional 

uuld be many 

ce, the conditior 

+r had been pre 

other factors 

have to be set off 
ascertained 

that possibility 

in equity should be 

nly such issues 

of later on. The 

to the suits had 

nged, they pre 

Villiam C. Mich- 

Charles G. Yankey 


the 1 pondent 


Criminal Law—Fraudulent Entry Under R. S. Sec- 
tion 5209 

wilfully withholds deposit slips 
cover a shortage in his cash ac- 


A bank teller 
from entry in 
count is guilty of making a false entry, under the provi- 
5209 R. S.., 


order 

sions of Section as amended. 

U. § Adv. Op. 364; 57 Sup. Ct. 

340) 

his construction of 
amended. It 
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the judges dissent- 
that Giles, as 
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ipstance 
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oKkKeepers 


the ledger to show false balances. The shortage on the 
day charged in the indictment stood at $2,650.00, and 
on that day he had accepted deposits and had with- 
held from the bookkeepers slips covering such deposits 
in an amount approximating the shortage. The Cir- 
cuit Court of Appeals concluded that on the evidence 
the respondent had not made any false entry. It said: 
“Without the charge that he caused the entries to be 
made he could not have been convicted. It follows 
that it was prejudicial error to overrule the motion for 
a directed verdict of acquittal.” On certiorari the judg- 
ment was reversed by the Supreme Court in an opin 
ion by Mr. Justice McReynotps. In the Supreme 
Court’s opinion the opinion of the dissenting judge in 
the Circuit Court of Appeals was quoted in part, as 
follows: 


“*This statute plainly intends to punish the falsifica- 
tion of bank records with intent to deceive or defraud. If 
false entries are deliberately produced, although through 
an ignorantly innocent agent, the bank employee who 
concocts the plan and achieves the result is, in my opinion, 
guilty. This innocent bookkeeper was the teller’s real 
though unconscious agent in making the entries; as truly 
so as if the false entries had been requested in words.’ ” 
“*The present case is not one of a mere failure to prevent 
a consequence but is one of contriving that consequence 
and so fathering it as to make it wholly the contriver’s 
own. The bookkeeper in making these false entries was 
doing the will of the teller, though he did not know it 
The false entries are in law the acts of the teller who 
planned them and did all he needed to do to produce 
them.’ ” 

Following this, the opinion summarizes the con- 
tention that the respondent did not cause any taise 
entry to be made; that he personally made no such 
entry; that he did not affirmatively direct one; and 
that by withholding the ticket he prevented an entry. 
Rejecting these contentions, the Court said: 

“The rule, often announced, that criminal statutes 
must be strictly construed does not require that the words 
of an enactment be given their narrowest meaning or that 
the lawmaker’s evident intent be disregarded Here 
the purpose to insure the correctness of bank records by 
prescribing punishment for any employee who, with intent 
to deceive, etc., deliberately brings about their falsification 
is plain enough. The statute denounces as criminal one 
who with intent, etc., ‘makes any false entry.’ The word 
‘make’ has many meanings, among them ‘To cause to exist, 
appear or occur,’ Webster’s International Dictionary, 2nd 
Ed. To hold the statute broad enough to include deliber- 
ate action from which a false entry by an innocent inter- 
mediary necessarily follows, gives to the words employed 
their fair meaning and is in accord with the evident intent 
of Congress. To hold that it applies only when the ac- 
cused personally writes the false entry or affirmatively 
directs another so to do would emasculate the statute— 
defeat the very end in view. 

“Morse v. United States, 174 Fed. 539, 547, 553—Cir- 
cuit Court of Appeals, Second Circuit—gave much con 
sideration to an indictment and conviction under R. S., 
Section 5209. The Court said: ‘It is true that the defend- 
ant did not make any of the entries in the books or reports 
with his own pen. All of them were made by the em- 
ployees of the bank as part of their routine work. If it 
were necessary to prove against a director that he actually 
made the entry charged to be false, conviction under the 
statute would be impossible, as these entries are invariably 
made by subordinates in the executive department. Con 
gress was not seeking to punish the ignorant bookkeeper 
who copies items into the books as part of his daily task, 
but the officers who conceived and carried out the fradu- 
lent scheme which the false entry was designed to conceal 
It is wholly immaterial whether such officer acts through 
a pen or a clerk controlled by him.’ ‘It seems to us that 
defendant is as fully responsible for any false entries which 
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necessarily result from the presentation of these pieces of 
paper which he caused to be prepared as he would if he 
had given oral instructions in reference to them or had 
written them himself.’ 

“We agree with the view so expressed in that opin 
10on. 

The case was argued by Assistant Attorney Gen 
eral McMahon for the Government, and by Mr. Will 
A. Morriss for the respondent. 


Bankruptcy—Reorganization Under Section 77B 


Where a District Court has dismissed a petition for 
reorganization under Section 77B of the Bankruptcy Act, 
and the time to appeal from the order of dismissal has 
expired, the District Court may, nevertheless, grant a re- 
hearing and reconsider the case on its merits, if no inter- 
vening rights will be prejudiced by such action. 


Wayne United Gas Co. v. Owens-Illinois Glass 
Co. et al., 81 Adv. Op. 300; 57 Sup. Ct. Rep. 382. 

In this opinion, the court passed on a question as 
to the power of a federal District Court to set aside its 
order dismissing a petition for reorganization under 
Section 77B of the Bankruptcy Act, and to rehear 
the cause, after the expiration of the time allowed for 
an appeal from such order. 

On March 2, 1936, the petitioner's petition for 
reorganization under Section 77B was dismissed, and 
an appeal from such order was denied by the Circuit 
Court of Appeals on April 15, 1936. Later, on April 
24, 1936, the debtor filed a petition for rehearing in 
the District Court and on May 12 that court set aside 
its order of March 2nd and granted a rehearing. On 
May 22, 1936, an amended and supplemental petition 
for reorganization was filed, which, after hearing, was 
dismissed on May 28, 1936. The debtor appealed also 
from that order of dismissal, and the Circuit Court of 
Appeals dismissed the appeal on the ground that the 
District Court was without power to grant a rehearing 
and set aside its order of March 2nd after expiration 
of the time allowed for appeal of that order. On cer 
tiorari this ruling was reversed by the Supreme Court 
in an opinion of Mr. Justice Roperts. 

In deciding the case the Court first adverted to the 
respondents’ contention that the controversy had _ be- 
come moot by reason of proceedings in a state court 
resulting in a sale of the debtor’s property. In pass 
ing, the Supreme Court expressed the view that the 
respondents’ position in this connection could not be 
sustained since they had gone forward with proceed- 
ings in the state court with full knowledge that a re 
hearing might be granted in the federal court, and that 
the order entered thereon might be appealed. 

The Court then considered the question of the 
District Court’s power to set aside its first order of 
dismissal and rehear the case. The respondents con 
tended that after the time for taking an appeal had 
expired the District Court was without power to rehear 
the case, and that its second order was a nullity, and 
that consequently, the appeal under Section 24 (b) 
of the Bankruptcy Act was out of time, because taken 
more than thirty days after the original order of March 
2nd. In support of this contention the respondents 
argued that rules in equity are applicable to bank- 
ruptcy proceedings, and that, the term having expired 
when the first order was set aside, the District Court 
had no power to act. In answer to this contention the 
Supreme Court pointed out that bankruptcy courts sit 








continuously, and have no terms, and that cons 
quently, the practice in equity based on terms of court 
is inapplicable. 

The respondents urged in the alternative tha 
where an adjudication is refused and the case retire 
from the docket, the requirement that an appeal sha! 
be perfected in thirty days from an order of dismissa 
deprives the court of the power to reinstate and t 
rehear the cause after the time for an appeal has ex 
pired. Rejecting this contention, Mr. Justice Ro: 
ERTS Observed that no rights had intervened to mal 
it inequitable to reconsider the merits, and conclude 
that the District Court had not abused its discretion 
setting aside its first order and again considering 
merits. In this connection, he said: 


“But we think the court has the power, for good 
reason, to revise its judgments upon seasonable applica 
tion and before rights have vested on the faith of its action 
Courts of law and equity have such power, limited by the 
expiration of the term at which the judgment or decree wa 
entered and not by the period allowed for appeal or by t 
fact that an appeal has been perfected. There is no con 
trolling reason for denying a similar power to a court of 
bankruptcy or for limiting its exercise to the period allowed 
for appeal. The granting of a rehearing is within the 
court’s sound discretion, and a refusal to entertain a motiot 
therefor, or the refusal of the motion, if entertained, is not 
the subject of appeal. A defeated party who applies for 
a rehearing and does not appeal from the judgment o1 
decree within the time limited for so doing, takes the risk 
that he may lose his right of appeal, as the application for 
rehearing, if the court refuse to entertain it, does not ex 
tend the time for appeal. Where it appears that a reheat 
ing has been granted only for that purpose the appeal must 
be dismissed Che court below evidently thought the cas« 
fell within this class. On the contrary, the rule which 
governs the case is that the bankruptcy court, in the exer 
cise of a sound discretion, if no intervening rights will be 
prejudiced by its action, may grant a rehearing upon appli- 
cation diligently made and rehear the case upon the merits 
and even though it reaffirm its former action and refuse 
to enter a decree different from the original one, the 
order entered upon rehearing is appealable and the time 
for appeal runs from its entry. The District Court’s action 
conformed to these conditions. Two days after the Cir 
cuit Court of Appeals dismissed the petition for allowance 
of appeal from the original order of March 2, 1936, peti 
tioner notified respondents of its intention to apply for 
rehearing. Prompt application was made and the cause 
was promptly heard. A supplemental petition was pre 
sented and entered upon the files by leave of court. The 
original, the amended, and the supplemental petition wer 
consicered upon the merits, and the court made findings a 
ar.nounced conclusions of law with respect thereto. There 
is no indication that the petition for rehearing was not 
nade in good faith or that the court received it for the 
purpose of extending petitioner’s time for appeal. The 
‘ourt found that no rights had intervened which would 
1ender it inequitable to reconsider the merits. There was 
10 abuse of sound discretion in granting the motion and 
econsidering the cause.” 


ry 


The case was argued by Mr. Robert S. Spilman 
for the petitioner, and by Mr. H. D. Rummel for the 
respondents 


Banks—Stockholder’s Liability—Enforcement of 
Liability 

Where the state constitution provides that the stock 
holders of state banks shall be liable to the extent of their 
respective shares for liabilities of the bank, the state legis- 
lature has power to regulate and change the remedies for 
enforcement of such liability. A change in the remedy for 
enforcement of such liability does not violate the contract 
clause of the federa] Constitution, especially where the first 
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statute contains a reservation of power in the legislature to 
alter or repeal it. 
Store kholde 
thsburg, Md. v. Sterling, 
Rep. 386 


Peoples Banking Co. of 


( 
81 Adv. Op. 327; 57 Sup. 


ers of banking corporations 
it a state statute defining the 
m of their liability violates the contract clause of the 
ral Constitutior » appeals were dealt with in 
Supreme Court’s opinion 
In No. 298, th lity in question was that of 
cholders of t ‘eoples Banking Company of 
1 in 1910, which closed its 
pon failure of the bank, its re- 
er petitioned a St Circuit Court for an order 
stockholde1 100% of the par value of 
shares. Such an order followed, in conformity 
the provisions n act of 1910. While a good 
ny of the shareholders had acquired their stock sub- 
juent to the enact of the Act of 1910, thirteen, 
relativel portion (345 shares), had 
uired their stock before the law of 1910 was passed, 
nearly all the appealing stockholders were also de- 
tors, and hence creditors. The State Circuit Court, 
petition of the sl holders, held the statute void, 
revoked the previous order imposing liability on 
n appeal the Maryland Court 
and sustained the 


In this case 


Maryland contend 
] 


thsburg, incor 


1QO2 


DOT 
I 

7 
rs in June 1 


sessing 


ing a 


em as stockholders 
\ppeals 
tatute. 
On further appeal the Supreme Court affirmed 
latter decree, in an opinion by Mr. Justice Car- 
In dealing with the case he first described the 
tutory changes which have been wrought in Mary- 
1 affecting the liability of stockholders. It was 
nted out that the Constitution of Maryland of 1867 
that “the Ge 1 Assembly shall grant no 
Banking except upon the 
the Stockholders shall be liable to the 
share or shares of stock in 
for all its debts and liabilities 
When the Smithsburg 
statute of 1870 was in 
and directors lia- 
their shares for all debts of the 
ling that the statute might be 
construed, the statute of 1870 
s not enforcible bank on its insolvency or by 
quidator or receiver, but was enforcible by a cred- 
individually on the theory that the right of action 
ted on an implied contract by the creditor and the 
reholder at the time the debt was created. Hence, 
liability being ntractual, it did not extend to 
ckholders becoming such after the debt was in ex- 
and, on the hand, the stockholder could 
luce its liability by off-set or counterclaim. 
In 1910, ifter the incorporation of the 
nk, the earlier ret was abrogated and a new one 
stituted Under the new procedure the cause of 
ble by creditors separately be- 
me enforcible by receiver suing on behalf of all 
creditors And the assessment laid on all 
e of liquidation irrespective of 
bank at the time the debts were 
1 counterclaims likewise 
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lone away with 
The question f ion was whether the changes 
the e1 rcement of the liability counter- 
of the federal Constitution. 


were 


de as to 


ned the contract claus« 


This question was decided in the negative by the Su- 
preme Court for two reasons: (1) The statutory 
changes were directed at remedies rather than sub- 
stantive liability, and (2) A change in substantive lia- 
bility was permissible under the reserved power to alter 
or repeal. 

In approaching the question, Mr. Justice Car- 
pozo first emphasized that the statute of 1870 did not 
exhaust the constitutional liability by creating a par- 
ticular remedy, and that the legislature was free to 
provide a more effective remedy. In this connection 
he said: 

“The remedy first established was found to be un- 
workable. Still acting within the limits of the consti- 
tutional command, the legislature of Maryland announced 
another remedy, less unwieldy and confusing. In the view 
of the state court, the substantive liability as the Constitu- 
tion had created it was the same under the new proced- 
ure as it had been from the beginning. The court 
was far from holding that the statute had enlarged it. 
What had happened was merely this, that another remedy 
had been established to implement a liability created long 
ago. We cannot see in this an attempt to lay upon 
the stockholders by force of later legislation a new and 
different burden from that accepted at the outset. Nor 
would it help the appellants anything to assume in their 
behalf that the Constitution of the State has been given 
a new meaning, if the new meaning is not due to the com- 
pulsion of a statute. Change by judicial construction of 
antecedent legislation does not impair a contract, at least 
in the forbidden sense, if it be granted arguendo that such 
a change can be discovered. The new meaning, if 
there is any, is not ascribed to the Constitution because a 
later statute has said it must be done. The new meaning 
is the product of the independent judgment of a court. So 
the state court has told us, and the good faith of its decla- 
ration is not successfully impeached. To changes 
thus wrought the Constitution of the United States does 
not offer an impediment.” 

As an additional ground for its decision, the Court 
stated that even if the later statute had increased the 
substantive liability the statute would be valid none the 
less by virtue of the reservation which the legislature 
made of power to alter or repeal the bank’s charter. 


“The result would not be different if the effect of 
the statutory amendments were to be viewed as an enlarge- 
ment of the substantive liability for debts afterwards con- 
tracted, the enlargement being applicable to stockholders 
without exception, present as well as future. The charter 
was accepted subject to the condition that the personal 
liability then prescribed by statute should be subject there- 
after to repeal or alteration. This court has held that 
when such a condition attaches to a charter, there is no 
unconstitutional change of the obligation of a contract by 
a subsequent enlargement of the liability of stockholders 
as to debts afterwards contracted, though the shares so 
affected were acquired before the change was made... . 
Stockholders who subscribe to stock subject to such a con- 
dition assume the risk that their relation to the corpora- 
tion may be altered to their prejudice. Nor is their posi- 
tion any stronger because the new liability is heavier (if 
so it be assumed to be) than that imposed upon them di- 
rectly by the Constitution of the State. The constitutional 
liabiliy is not a maximum, but a minimum, and the legis- 
lature does not transcend the bounds of legislative power 
by increasing it thereafter.” 

No. 299, covered by the opinion, related to Share- 
holders of the Hagerstown Bank and Trust Company. 
Since all the complaining stockholders in that case had 
acquired their shares after the enactment of the Act 
of 1910, the reasoning in No. 298 was thought applic- 
able with even greater force. 

The cases were argued by Messrs. Charles F. 
Wagaman and John Wagaman for the appellants, and 
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Bovey and . H. McCauley. 


by Messrs. William H 
for the appellees. 
State Statutes—Regulation of Production of Gas 

Although the state has power to regulate the produc- 
tion of natural gas in order to prevent waste, and may pro- 
rate production for that purpose and to prevent undue 
drainage of gas from reserves of well owners lacking pipe 
line connections, it may not limit the production of well 
owners having pipe line connections for the sole purpose 
of compelling them to purchase gas from other well own- 
ers lacking pipe line connections, who, by reason of such 
lack, have no access to other markets for their gas. 

A proration order made for the latter purpose takes 
the property of one person for another without warrant of 
law and in violation of constitutional rights, where, as here, 
the taking is not for any public purpose and is without 
compensation. 


Thompson, et al., v. ( 
Corp., et al., 81 Adv. Op. 270 

This opinion, by Mr. Justice BRANDEIS, 
with a case challenging the validity of a gas proration 
order of the Railroad Texas, issued 
December 10, 1935, as supplemented. The order was 
entered under an Act of 1935, commonly 
House Bill 266. Two suits were brought to enjoin 
enforcement of the order, and they were tried together 
and consolidated for purposes of appeal. The District 
Court, three judges sitting, concluded as a matter of 
construction that 


t challenged was made with 
out statutory authority 
joining enforcement of the 


On appeal, the decree, en- 

order, was sustained by the 
Supreme Court, on the ground that the order deprived 
the plaintiff property without war 
rant of law. 

The opinion of the Supreme Court goes fully into 
the findings of the District Court, and deals at length 
with factual matters supporting its decree. An ab- 
breviated statement will here to afford an un- 
derstanding of the lega It appeared that 
the plaintiffs have valuable gas rights in the Texas 
Panhandle fields, and own wells and pipe line facilities 
for delivery of gas to markets in distant cities, where 
the complainants have contracts with local distributing 
companies. Many other owners of wells in the fields 
are without pipe lines, and hence have no access to 
markets for their gas. None of the pipe lines involved 
is a common carrier 

The order in question reduced the plaintiff’s al 
lowable production of gas far below their requirements. 
They urged that the purpose and effect of the prora 
tion order was not to prevent waste of gas in a com- 
mon reservoir, or to prorate the opportunities of pro 
duction as distinguished from marketing; that the lim- 
itation on production was merely a device to compel 
them, and other pipe line owners, to purchase gas for 
which they have no need ; and that the real purpose and 
effect of the order are not to prorate production, but 
to prorate distant markets and facilities for serving 
them. 

The 
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invalid, although the party ordered to pay was a com- 
mon carrier. In Loan Association v. Topeka, 20 Wall 
655, and Cole v. La Grange, 113 U. S. 1, the payments 
ordered for the benefit of a private person were declared 
invalid, although the money was to be raised by general 
taxation. In Myles Salt Co., Ltd. v. Board of Commis- 
sioners, 239 U. S. 478, the exaction was held unlawful, 
though imposed under the guise of an assessment for al 
leged betterments. And this Court has many times 
warned that one person’s property may not be taken for 
the benefit of another private person without a justifying 
public purpose, even though compensation be paid.” 

The case was argued by Messrs. William Madden 
Hill and C. C. Small for the appellants, and by Mr. 
S. A. L. Morgan for the appellees. 
Taxation—Validity of Statute Imposing Fees on 

Public Utilities to Pay Expenses of 
Utility Regulation 

The Washington statute imposing a fee of 1/10 of one 
percent. of gross operating revenue on certain public util- 
ities is not void on its face, but is invalid as applied to an 
interstate common carrier by rail, where it appears that the 
railroad company is subject to ordinary ad valorem taxes, 
and the fees charged for purposes of regulation exceed, by 
a substantial amount, the expense of carrying out the 
regulatory provisions relating to such carrier. In such cir- 
cumstances the exaction is in conflict with the commerce 
clause of the Constitution and with the due process clause 
of the Fourteenth Amendment. 

Great Northern Ry. Co. v. St. of Washington, 
81 Adv. Op. 350; 57 Sup. Ct. Rep. 397. 

This case arose on a suit brought by the appellant 
to recover fees paid under protest to the State Depart- 
ment of Public Works of the State of Washington fot 
the years 1929-1933. The fees were collected under 
a state statute which provides that all public utilities, 
subject to regulation by the department, shall file with 
the department a statement of gross operating revenues 
for the preceding calendar year, or fraction thereof, 
and pay to the department 1/10 of one percent of 
such revenue. All sums so collected are paid to the 
state treasurer into a fund known as the Public Serv- 
ice Revolving Fund. Under decisions of the State Su- 
preme Court, the exaction is defined as a regulatory 
or inspection fee, and the fund must be used solely for 
administering the state public service commission law. 

The complaint alleged that the Department of 
Public Works exercises jurisdiction over various pub- 
lic utilities including rail carriers, and engages in many 
activities unrelated to supervision and inspection of 
rail carriers, and has a variety of duties in the enforce 
ment of the state’s police power. It was further claimed 
that the fee is not based on, or restricted to the cost of 
legitimate regulation or inspection, but is used to de 
fray the expense of other activities, and that to Jan 
uary 1, 1933, fees had been collected to an amount of 
$250,000 in excess of that expended by the department 
in discharging all its duties, and that the statute is in 
truth a revenue measure; and that the state taxes the 
appellant’s property and other like property on an ad 
valorem basis. The complaint charged that the fee is 
a burden on interstate commerce in violation of the fed 
eral Constitution, and also that it was so arbitrary, ex 
cessive, and discriminatory as to be a denial of equal 
protection and due process, contrary to the Fourteenth 
Amendment. 

The answer admitted that the fees in question had 
been paid under protest, that the department exercises 
jurisdiction over many classes of public utilities in- 
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cluding rail carriers, and that the plaintiff's property 
is assessed and taxed on an ad valorem basis, but de- 
nied substantially all other allegations of the complaint. 

At a trial without a jury, evidence consisting 
largely of annual reports of the department was intro- 
duced. From this and the relevant statutes it appeared 
that the department regulates various public utilities, 
that it exercises functions unrelated to inspection and 
supervision and has the duty of participating in litiga- 
tion before the Interstate Commerce Commission af- 
fecting citizens of the State, and of acting judicially in 
decreeing refunds of overcharges. These functions, 
while unrelated to the inspection and regulation of rail 
roads, entail large expense. During the years in ques- 
tion, no legislative appropriation was made out of the 
State’s general funds for the expenses of the depart- 
ment, all such expenses being paid indiscriminately 
from the fees under the statute in question. No sep- 
arate accounts are kept or required by law to be kept 
relating to the expense of various activities of the de- 
partment and the form of its accounts makes it im- 
possible to determine the expense of regulating and in- 
specting railroads separate and apart from expenses 
incidental to other activities. 

However, the appellant called the department’s 
auditor who testified that the exaction goes to build up 
a fund which is used to pay all departmental expenses ; 
that he had figures classifying expenditures according 
to the various kinds of utilities subject to regulation, 
and that these figures were kept by him apart from any 
legal duty to do so. He testified that he had lumped 
all expenditures relating to railroads without separa- 
tion of the costs of inspection and regulation, rate 
hearings, etc. The State later called the same auditor 
who testified that during the period in question the 
disbursements charged to the railroads exceeded the 
receipts from railroads in the amount of $37,833. It 
further appeared, on cross examination, that he had 
no personal knowledge as to the basis for the allocation 
of these expenses, but that the same are made from 
slips turned in by various employees in the department. 
The appellant objected to this evidence and moved to 
strike it as hearsay, but the trial court let it stand. The 
trial court entered judgment for the appellant, which 
was reversed by the State’s Supreme Court. On fur- 
ther appeal the Supreme Court reversed the judgment 
in an opinion by Mr. Justice RoBeErTs. 

He first stated the governing principles as follows : 

“The principles governing decision have repeatedly 
been announced and were not questioned below. In the 
exercise of its police power the state may provide for the 
supervision and regulation of public utilities, such as 
railroads; may delegate the duty to an officer or commis- 
sion; and may exact the reasonable cost of such supervi- 
sion and regulation from the utilities concerned and allo- 
cate the exaction amongst the members of the affected 
class without violating the rule of equality imposed by 
the Fourteenth Amendment. The supervision and regula- 
tion of the local structures and activities of a corporation 
engaged in interstate commerce, and the imposition of the 
reasonable expense thereof upon such corporation, is not 
a burden upon, or regulation of, interstate commerce in 
violation of the commerce clause of the Constitution. A 
law exhibiting the intent to impose a compensatory fee for 
such a legitimate purpose is prima facie reasonable. If 
the exaction be so unreasonable and disproportionate to 
the service as to impugn the good faith of the law it can- 
not stand either under the commerce clause or the Four- 
teenth Amendment. The state is not bound to adjust the 
charge after the fact, but may, in anticipation, fix what 
the legislature deems to be a fair fee for the expected 


service, the presumption being that if, in practice, the sun 
charged appears inordinate the legislative body will reduce 
it in the light of experience. Such a statute may, in spite 
of the presumption of validity, show on its face that some 
part of the exaction is to be used for a purpose other than 
the legitimate one of supervision and regulation and may 
for that reason, be void. And a statute fair upon its face 
may be shown to be void and unenforceable on account 
of its actual operation. If the exaction be clearly ex 
cessive it is bad im toto and the state cannot collect any 
part of it.” 

It was then noted that the statute was challenged 
(1) as void on its face, since the fee is not imposed 
for, or limited by, the reasonable cost of supervision; 
and (2) if not void on its face, the case made relativ: 
to the operation of the act imposed on the appellee a 
burden of proof which it failed to carry. In dealing 
with these contentions, the Supreme Court concluded 
that the statute was not void on its face. Notwith 
standing this, it found that the proof offered by the 
appellant was sufficient to shift to the State a burden 
which the latter had not discharged. In this conne 
tion, the Court referred to Foote & Co., Inc. v. Stan 
ley, 232 U. S. 494. In that case the Court held that, 
as applied, a statute of Maryland imposing an inspec 
tion charge of one cent a bushel on oysters moving in 
interstate commerce was a burden on interstate com 
merce and a violation of the constitutional provision 
forbidding any state to lay any import or export duties 
without consent of Congress, except “what may be 
absolutely necessary for executing its inspection laws.” 
As to the authority and application of that case, Mr 
Justice Roperts said: 

“The court examined the evidence as to the operation 
of a prior law which levied the same charge per bushel 
and which the challenged act superseded, consisting of 
the annual reports of the comptroller, and found therefrom 
that one-third of the amount collected was sufficient to 
pay the cost of inspection and the other two-thirds had 
been appropriated to ‘other expenses of the Fishery Force. 
In the light of the operation of the previous act, and 
the failure of the state to show that the amount collected 
under the new law would not be more than was necessary 
for the expenses of inspection proper, the challenged stat- 
ute was held void. 

“There are factual distinctions between the cited case 
and the instant one, but they do not affect the binding 
authority of the former. The law under consideration in 
the Foote case was purely an inspection measure. That 
here under review is characterized by the state court as 
one for regulation and inspection. The specific mandate 
of the federal Constitution limiting state inspection fees 
to an amount absolutely necessary for executing a state’s 
inspection law was treated in the Foote case as raising the 
same issue as was presented in earlier decisions with 
respect to the bearing of the commerce clause upon the 
imposition of regulatory and inspection fees imposed upon 
local property of interstate enterprises. And the cases 
decided under the commerce clause dealing with the rea- 
sonableness of regulation and inspection fees have been 
treated by this court as apposite to the guarantees of tl 
Fourteenth Amendment. In the Foote case reference to 
the accounts and records kept by state authority disclosed 
the extent of the excess of receipts over expenditures, 
whereas here it is demonstrated that while expenses other 
than those of inspection and regulation of railroads are 
paid out of the fees, the amount of the excess over what is 
necessary for regulation and inspection cannot be ascer- 
tained from the department’s accounts. The Foote case 
is authority that in such circumstances the burden is on 
those seeking to collect the charge.” 

Attention was then turned to the question whethe 
the evidence in this case preponderated in favor of the 
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The dissenting opinion also discusses an objec- 
tion to the effect that the documents on which the 
auditor based his testimony would not be competent 
even if produced. In this connection it was pointed 
out that the Fourteenth Amendment does not confine 
the state courts to common law rules of evidence, and 
that hearsay is competent evidence in many countries, 
and even under the common law in certain restricted 
cases, 

The case was argued by Messrs. Thomas Balmer 
and L, B. da Ponte for the railroad and by Mr. George 
G. Hannan for the State. 


ALL OTHER CASES DECIDED IN FEBRUARY 
(Up to and including Session which met and ad- 
journed on Feb. 15) 

No. 171—Hill v. United States ex rel Weiner. 

Certiorari to C. C. A. (3rd) to review affirmance of 
order of District Court discharging relator from prison 
after he had served eleven months of a two-year sentence 
for contempt of a decree entered in a suit by the United 
States under the Sherman Anti-Trust Act. Judgment Re- 
versed on ground that § 24 of the Clayton Act restricts 
the application of 6 months imprisonment limitation of § 25 
to prosecutions arising out of cases instituted by private 
litigants. Opinion by Mr. Justice SuTHERLAND. Feb. 1, 
1937. 


No. 217—Midland Realty Company v. Kansas City 
Power and Light Company. 

Appeal from Supreme Court of Missouri to review 
decision permitting plaintiff power company to recover 
from defendant, its customer, at the rates filed with and 
promulgated by the State public service commission under 
Missouri Public Utility Laws, notwithstanding a prior con- 
tract existing between them for payment at lower rates. 
Judgment affirmed. Opinion by Mr. Justice Butver. Feb. 
1, 1937. 

No. 224—Osaka Shosen Kaisha Line v. United States. 

Certiorari to C. C. A. (5th) to review decision re- 
versing decree of District Court dismissing a libel by 
United States for a penalty and to enforce a lien against 
one of petitioner’s ships under section 10 of the Immigra- 
tion Act of 1917. Decree of Circuit Court affirmed on the 
ground that § 10 applies to vessels which merely stop in 
a United States port of call on the way from one foreign 
port to another. Opinion by Mr. Justice SUTHERLAND. 
Feb. 1, 1937. 


No. 247—Blair v. Commissioner of Internal Revenue. 

Certiorari to C. C. A. (7th) to review reversal of 
decision of Board of Tax Appeals, holding that under 
Federal Income Tax laws the beneficiary of a testamentary 
trust was not liable for a tax upon income which he had 
assigned to his children prior to the tax years and which 
the trustees had paid to them accordingly. Judgment re- 
versed and cause remanded with directions to affirm Board 
of Tax Appeals. Opinion by Mr. Curer Justice Hucues. 
Feb. 1. 1937. 


No. 253—Wayne County Board of Review v. Great 
Lakes Steel Corporation. 

Appeal from a decree of a three-judge District Court 
(E. D. Mich.) granting a permanent injunction to restrain 
enforcement of a Michigan Statute establishing a county 
board of review of assessments for counties having a pop- 
ulation in excess of 500,000, on the ground that the statute 
violated Article 30, § V of the State Constitution. Decree 
affirmed. Opinion per curiam. 


No. 254—Cummings v. Deutsche Bank und Disconto- 
Gesellschaft. 

Certiorari to review judgment of Court of Appeals for 
District of Columbia reversing an order of Supreme Court 
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holding that a stamp tax under § 800, hedule A(4 
the Revenue Act of 1926, is payable by Petitions a cott " 
exchange broker, upon a transfer by h f a custom 
account in cotton futures to another 
exchange. Judgment affirmed. Opi ‘ 
RopeErts. Feb. 1, 1937. 
No. 335—United States for thi hein 34-5 
Chain, Executrix. 
Certiorari to C. C. A. (4th) to rev 
judgment of District Court holding de int exec 
liable on bond of deceased as surety for nsolvent de] 
itory for bankrupt estates. Judgment « cuit Court 
versed and that of District Court affir l on the groun 
that although loss involved had occu 1 after surety’s 74.5 
death, yet contract became binding whe ond was 
proved by Bankruptcy Court and wa t terminated 
death of surety. Opinion by Mr. ] VAN DEVAN 
Feb. 1, 1937 
No. 370—Honeyman v. Hanan 
Appeal to review decision of N« 
peals affirming without opinion dis1 tion to 
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Judgment vacated and cause ret 
although supplemented by amend S 
; ‘ that Se ; , )-21 
court stating that a federal quest d a ~~ 
necessarily decided below does not 
tion for this court to determine that 1estio1 Opin 
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No. 389 K t Vattonal Farm 
Ph illips { 
Certior to Court of Appeals O t evit ) 
State court decree directing a Natiot Far Loan A 
ciation to retire respondent’s shares t I oy 
judgment for their par value, and ay tit 1 receiv 
for Association Reversed and remand n the grow \ 
that such a decree is forbidden under | l il Fart | i 
Act of 1916 as amended. Opinion by Mr CAR 
Feb. 1, 1937. 
No. 442—O’Connor v. Mills ' 
Certiorari to C, (¢ A. (8th) to revi rder 5 Re 
appeal allowed by District Court from it ler dismissing cea 
i petition for reorganization under § 7, tf the Bank 
uptcy Act. Reversed and remand ise th 
is appealable as of right under § 25 t nkruy 2 | 
\ct. Opinion per curiam. Feb. 1, 1937 2. 4 
No. 2—(Original) Vermont v. New Han , C 
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Che order of business at the begitr pg a sess C 
of the Court is as follows 02 ¥V 
Ist. Reading of opinions in cases ready for decisio1 4 
2nd. Announcing orders in othe 05 A 
3rd. Entertaining motions for ad: n to the Ba 
ind other motions which may be presented 4. 
4th. Che day call of cases is read y the hief Justice 3s S§ 

and argument begun on the first one listed 
Oral arguments presented during the two-week sessior he C 
which began Monday, February 1, 1937, and ended Mor A 
day, February 15, 1937, included the following cases l 
207-8-9 Helvering v. Tex-Penn Oil npa) 7 
Helvering v. Benedum a. 
Helvering v. Parriott TI 
228 Chipp 1 Indians of Mini St ed 
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Hartford Stean nspection and Insurance 36 Smith v. James Manufacturing Co. 
‘ Company et rrison. 103 District of Columbia v. Ethel Clawans. 
The Hend y v. Thompson et al 418 Henneford v. Silas Mason Company. 
Sum ; ‘ 2g e A new order in Bankruptcy, numbered LIII, entitled 
‘Act a jond of Designated Depository under Sec. ol was 
adopted, to become effective April 5, 1937. The order 
H - ei ; York specifies the conditions of the bond and deals with reports 
of depositories, the renewal of bonds, and the liabilities of 
sureties, 
; “ a eas In No, 648, First Bank Stock Corporation v. Minne- 
aaa a ee ee sota, the appeal was dismissed on authority of Rio Grande 
oe th eae Ry. v. Stringham, 239 U. S. 44, 47. 
' “te ee See See The Court ordered a recess from Monday, February 
:- Sie o ' ‘on County, lth to Monday, March Ist, 1937. 
Georgia 2 e 2 sai : 
Same v. Sam . Scctem Federajon Pinions of Committee on Pro- 
pretlic agg rie ape ow yr taal tans fessional Ethics and 
he Ass National Labor Relations G i aii _ 
Board srievances 
Washington, | i Mar land | ich Com Opinion 167 
Lemay : nag Paces pingy stromag g ninth (February 13, 1937) 
ae oat | ee ee Conflicting interests—It is unprofessional for an attor- 
21 Nationa , FPreuhauf ney to represent conflicting interests. An attorney who has 
Trailer Con represented an administratrix in an estate cannot accept 
Same v. San employment in an action against such administratrix in con- 
23 National 1 Board v. Freidman nection with her duties as such. 
— = S we A and B were law partners in 1926, and continued 
Sane th = Uelted States as such until April or May, 1928, when the law part- 
Lawrence, | Shaw, et al. nership was terminated. In December, 1926 they were 
Hoffmar tor Holsing, Receiver 7 employed by C as administratrix de bonis non of her 
Rauch, Adm tor husband’s estate to prosecute an action for the wrong- 
a a nced during this two weeks {ul death of her husband against X. C and her two 
aeohable iuriedict noted in four cases on Children, D and E, were the only beneficiaries of the 
eal, petitions for cert were granted in 13 cases, State. 
d in 58, and one n was dismissed on motion At the time of C’s application for appointment as 
etitioner. Petitions f earing were denied in nine administratrix de bonis non of her husband’s estate 
which had p1 en decided (which was prepared by A and B) was filed, A and B 
Reviews were al the following cases, and they ecame sureties of C’s bond as administratrix, in the 
: Come GS cor sarge , - amount of $2,000.00. The ultimate recovery in May, 
On Appeal 1928, was $20,000.00, of which sum C as administra- 
Fos trix received $14,000.00, and A and B received 
2 The Great At : Company. et al v. $3,000.00 each for attorneys’ fees. 
Grosjean. Supert The sum of $14,000.00 was paid over to C by A, 
First Bank St tion v. Minnesota and she did not apply to the Probate Court to dis- 
Senn 1 tective Union et al. tribute the sum to the beneficiaries, under favor of 
On Certiorari the statute then in force. 
_ " . =e In April, 1935, D and E brought suit against their 
ve fe 2 : ' ' wee ulual mother, C, for an accounting of said funds, and re- 
y+ on “er tained F, B and G, as attorneys to prosecute said 
United Stat action. G is associated in the practice of law with B, 
8 Obtenheimer ¢ wriman National Bank & ut was not a member of the firm of A and B, during 
Trust Compas ' their law partnership. 
70 The Harriman } Bank & Trust Company v C claims that D and E agreed that she should re- 
Oppenheimer tain the entire amount, and that A and B, through A, 
2 Welch, Former rv. Obispo Ol C in accordance with that arrangement, delivered the 
. 4 Ray v. United St ae $14,000.00 to her and told her the money was hers; 
a - “s Pig pmueyacturtn mpany % hence she did not apply to the Probate Court. 
rate lie angi ; May B or G properly represent D and E? 
t 2 oan “tam tthe all — May B properly testify in the action in behalf of 
All Contines D and E? 
$s 59 Cincinnati Soap v. United States ; The opinion of the Committee was stated by Mr. 
M Anniston Manuf Company v. Davis, Col- WHouguron, Messrs. McCracken, Sutherland, Phillips, 
‘ ae a Malley. Individually and 3m McCoy and Bane concurring. 
1s a Collector Canon 6 of Professional Ethics controls this case, 
The following tored to the docket and as- the pertinent part of which reads: 
ned for reargument “It is unprofessional to represent conflicting interests, 
5 Smitl Hall except by express consent of all concerned given after a 
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full disclosure of the facts. Within the meaning of this 
canon, a lawyer represents conflicting interests when, in 
behalf of one client, it is his duty to contend for that which 
duty to another client requires him to oppose. 

“The obligation to represent the client with undivided 
fidelity and not to divulge his secrets or confidences for 
bids also the subsequent acceptance of retainers or em- 
ployment from others in matters adversely affecting any 
interest of the client with respect to which confidence has 
been reposed.” 

B is not only an attorney for C, but was a surety 
on her bond as administratrix. In the suit brought 
by D and E against C, B could not properly represent 
either D. or E. He could not represent D or E as an 
attorney, because the interests of his client C and the 
adverse parties D and E are conflicting. In addition, 
as surety on C’s bond, he may be a party to a proceed 
ing brought by D and E to collect on the bond. 

As attorney for C, any information which B re- 
ceived from C would be as an attorney, and therefore 
confidential and privileged. He could not testify in an 
action on behalf of D or E as to any matters pertain- 
ing to his confidential relationship as attorney for C. 
Only with the consent of C, (who might waive the 
privilege) should he testify in the action in behalf of 
either D or E. 

G later became associated in the practice of law 
with B, and while he is so associated he should not act 
as counsel for the plaintiff in an action against his 
partner’s former client, the partner being secondarily 
liable as surety. 

Opinion 168 
(February 12, 1937) 

Oninions to Trade Associations—The rendering of 
opinions to a trade association by its general counsel upon 
problems common to all its members for distribution among 
the membership is not ethically improper. 

A member of the Association inquires as to 
whether it is ethical for a law firm which is general 
counsel for a manufacturers’ association to render 
opinions to it upon problems affecting all of its mem- 
bers where the inquiries come from individual mem- 
bers to the central office and are by it transmitted to 
the law firm. Upon receipt of the opinions the asso- 
ciation distributes them to its members over the sig- 
nature of its general counsel. 

The Committee’s opinion was stated by Mr. Mc- 
CRACKEN, Messrs. Sutherland, Phillips, Arant, Mc- 
Coy, Houghton and Bane concurring. 

It is our view that such opinions, where they are 
applicable to problems common to all members of the 
association, are not only proper, but that they serve 
a highly useful purpose. In these days of constantly 
increasing restrictions imposed by both state and fed- 
eral governments on the hitherto comparatively un- 
limited exercise of business enterprise, it is absolutely 
essential for a law-abiding merchant or manufacturer 
to be in receipt of ready and continuous advice in order 
that he may properly conduct his affairs. He must 
watch his capital structure, his earnings and undis- 
tributed surplus, his sales policy, his rights under pat- 
ent laws, his relations with his competitors as affected 
by the Anti-Trust laws and such legislation as the 
Robinson-Patman Act, his foreign trade as affected 
by the tariff and reciprocity treaties, not to mention 
the rate of exchange, and practically every other phase 
of the activities of his industry. The vast majority 
of business men cannot afford to retain law firms in 











their constant employ in order to be continually ad- 
vised upon all of these problems. Hence the coop- 
erative association such as the one here 
The giving of advice upon subjects affecting the g 

is a proper function of a lawyer, protecting its mem 
bers from prosecution, penalty and loss and at 
same time interpreting the law and encouraging 
due observance. 

This is to be clearly distinguished from the 
chase by the association of advice for an individual 
member concerning his own peculiar problems and 
without the full and free disclosure of the factual sit 
uation essential to the proper relation of attorney 
client. 


deescribed 


Opinion 169 
(February 12, 1937) 
Advertising—It is unethical for an attorney to offer his 
legal services gratuitously to any organization or associa- 
tion with the expectation ultimately of profiting thereby 


A member of this association requests the oj 
ion of this Committee as to whether it is proper for 
an attorney to offer his services free of charge to va 
rious labor unions, where such services pertain only 
to their problems as a body and not to those of any 
individual member. The inquirer believes that the or 
ganizations need the advice of attorneys, but that some 
of them are unable to pay for the same, and hence d& 
not seek legal services. He further states that he hopes 
that these contacts will lead to his receiving employ 
ment from members of the union 

The Committee’s opinion was stated 
3ANE, Messrs. McCracken, Sutherland, 
Arant, McCoy and Houghton concurring. 

Without any request on the part of the associa 
tion, the attorney makes a direct offer of his servic 
to said association. One purpose, among others, for 
this offer from the attorney is “the hope that these 
contacts will lead in my receiving employment fron 
members of the union.” 

In Opinion 148, this Committee said: “The Canor 
proscribing the solicitation of business is aimed at com 
mercialization of the profession. . . It has to do, more 
over, with the effort to obtain remunerative business 
the endeavor to increase the lawyer’s practice with the 
end in view of enlarging his income.” The offer of 
such service is clearly solicitation of professional em- 
ployment for the purpose of ultimately profiting 


thereby and is condemned by Canon 27. 


by VLR 
Phillips 


President Makes Committee Appointments 

President Stinchfield has announced the following 
appointments to new committees of the Association 

Committee on the Economic Condition of the Ba 
Lloyd K. Garrison, Madison, Wis., Chairman; ] 
M. Riordan, San Francisco; Mitchell Dawson, Chi 
cago; John M. Niehaus, Jr., Peoria, Ill.; W. A. R 
erts, Washington, D. C.; George Z. Medalie, New Yor! 
City, and John Kirkland Clark, New York City. 

Membership Committee: Guy Richards Cru: 
Los Angeles, Cal., Chairman; John H. Voorhees, Sioux 
Falls, S. D., and Guy Tobler, Hackensack, N. J. 

Committee on Securities Laws and Regulations 
Charles R. Hardin, Newark, N. J., Chairman; Protes 
sor Ralph F. Fuchs, St. Louis, Mo.; Judge Wil 
M. Hargest, Harrisburg, Pa.; Col. John Hinkley, Balt 
more, Md., and Seymour W. Heilbron, Philadelp! 
Pa. 
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A FAILLITE 1} DROIT ANGLO-SAXON, 
iF par Charley del Marmol. 1936. Paris: R. Pichon 
et R. Durand-Auzias; Bruxelles: Etablissements 
mile Bruylant. Pp. xx, 440. This excellent treatise, 
lume 42 of the Library of the Institute of Compara- 
tive Law at Lyons, introduced in an explanatory 
eface by the director of the Institute, Professor 
douard Lambert, also by an appreciation by 
rofessor B. A. Wortley, reader in law at the Uni- 
rsity of Birmingham, England. 
The essay is a historical and critical examination 
the statutes, judicial elaborations, and general law 
ipplicable to bankruptcy and insolvency in England, 
the United States, and the British colonial common- 
ealths. It is framed primarily as a study of the devel- 
pment of the English law down to and including the 
tatute of 1914; but the comparison with the law in 
the United States is so elaborate that the picture is 
mplete enough to give the reader a thorough under- 
tanding of our law as well as that of England, and 
its application. 
Sut the book is in nm 
1 Study in jurisprudencs 


sense a law book. It is purely 
It is the sort of essay on the 
irisprudential side of bankruptcy law eminently to 
be desired by American students of other branches of 
\merican law. While it is essentially a study in com- 
parative law, it opens vistas, on almost every page, 
to that undefined science which we have been calling 
the philosophy of law. It is to be hoped that every 
ederal judge and every referee in bankruptcy, who 
keeps up his French, will read it. It is to be hoped 
ilso that those younger men in America who are pre- 
paring to be teachers and writers of law will adopt the 
method of preparation which impelled Mr. del Marmol 
write this essay. He is styled on the title page as 
1 person approved (agrégé) for higher teaching in 
mmercial law.” 

The author gives careful attention to some of the 
new economic United States statutes bearing upon in- 
solvency, and to the decisions which held them un- 

mstitutional. As said by Professor Lambert, in the 
preface, “It would have been difficult to follow other- 
wise .. . . the substrata and the effects of the contest 
which is now going on in the United States between 
the legislative power and the judicial power on the 
occasion of amendments whether temporary or perma- 
nent in the law of bankruptcy, which depend upon the 
general experiences of national economic revival of 
President Roosevelt.” So the author says, on p. 351, 
“In the course of the years 1933 and 1934, the United 
States have passed through one of the most critical 
periods of their history. President Roosevelt had to 
fight against difficulties of every kind, of which one 
f the chief was the search for solutions to the problem 
f debts.” “In the presence of the failure of enterprises, 
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of the indebtedness of agriculturists, and of the insol- 
vency of the great majority of salaried people, the 
President of the United States was led to take ener- 
getic and rapid measures.” “But let us note,” he con- 
tinues, “that certain amendments of the law of bank- 
ruptcy have as a primary cause a movement of reform 
dating from 1930, due to the initiative of President 
Hoover.” 

The author describes and explains the effect of all 
the bankruptcy laws of England, beginning with that 
of 1571, and ending with that of 1914, upon which the 
book is framed ; and also traces each of the bankruptcy 
laws of the United States from that of 1800 to that of 
1898 with its amendments through 1934, giving the 
changes and inconsistencies of each one, and explain- 
ing the social pressures which brought it to passage. 

Especially interesting is his analysis of the social 
background of the provision in our federal constitution 
(pp. 46 et seq.) empowering the Congress to pass a 
uniform bankruptcy law: “The constitution of the 
United States is presented as essentially the product 
of a social conflict, accompanied by the necessity, re- 
sented by some, of a reinforcement of the federal gov- 
ernment. Accepted by the elements of the left,—revolu- 
tionaries, radicals, democrats—as serving solely for the 
putting in order of questions of the outside politic, it 
appeared in the eyes of the elements of the right,— 
conservatives, capitalists—as a means of fighting 
against anarchy inside, and of satisfying personal ex- 
igencies. Must we then be astonished that these fram- 
ers gave to the Congress the power to establish a 
uniform law of bankruptcy ?” 

Our first bankruptcy law, that of 1800, was in 
reality “only a measure destined to facilitate for credi- 
tors pursuits when the ordinary methods of execution 
could not be employed on account of the fraud of a 
creditor” (p. 66). 

The author gives a discussion of each important 
section of the English law of 1914, and discusses many 
similar sections of the United States law of 1898 as 
amended. 

Henry Upson Sis. 

Birmingham, Alabama. 


National Taxation of State Instrumentalities, by 
Alden L. Powell. (Illinois Studies in the Social Sci- 
ences, Volume xx, No. 4.) 1936. Champaign: Univer- 
sity of Illinois. Pp. 166. $2.00. This is an interesting 
and complete study of the timely subject described by 
its title. Almost the first hundred pages are devoted 
to the history and present status of the rule that the 
national government has generally no right to tax the 
governmental instrumentalities of states and their po- 
litical subdivisions. The effect of national stamp tax 
laws on state instrumentalities, the national taxation 
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of the income of state officers and employes, of obliga- 
tions of states and their political sub-divisions, of non 
governmental agencies and of state educational insti- 
tuitions, are adequately covered. 

For those not satisfied with the present state of 
the law (and there are many such—page Westbrook 
Pegler) the author discusses various possibilities of 
changes in the rule so that there may be, particularly, 
national taxation of the incomes of state and local 
officers and of the interest derived from state and local 
obligations with, of course, reciprocal rights to the 
states to tax similar incomes from national sources. 
The conclusions reached are provocative and should be 
of wide interest at this time. Examination and study 
of the volume by students of the subject will be well 
repaid, 

Forest D. SIEFKIN, 

Chicago. 


Taxable Income, by Roswell Magill. 1936. New 
York: Ronald Press Company. Pp. ix, 437. Congress 
and the Treasury Department and the courts have 
wrestled for nearly twenty-five years with the prob- 
lems of what is income and when and to whom it may 
be taxed. A review of both problems from the legal 
viewpoint is timely. Mr. Magill’s book is one of a 
series of two or three, the forthcoming volumes in 
which will treat the subject from the economist’s view- 
point and historically; but the present volume itself 
touches the latter fields by references to other writings 
and by frequent comparisons between our taxing sys- 
tem and the British and German systems. 

The book contains a comprehensive discussion of 
the cases and a clear analysis of taxable income in its 
more fundamental concepts—likely to be lost sight of 
by the average tax practitioner in the maze of prece- 
dents that make up the law as it is. Theory is related 
to practice, but by no means are the two always in 
agreement. 

The development of the definition of income by 
the Congress and the extension of the judicial concept 
of income is traced from the Civil War income tax 
acts through the corporation excise tax law and the 
various income tax acts beginning with that of 1913, 
and from Etsner v. Macomber, 252 U. S. 189 (1920), 
with its “cryptic” definition of income, down to the 
very recent cases that declare one taxable upon income 
which arises from property that does not belong to 
him, and his benefit from which is, to say the least, 
indirect. 

Questions such as taxing to one the realization 
of gain that accrued in the hands of another, as in the 
case of the transferee in a corporate reorganization or 
a donee, are dealt with, and the objections that have 
been urged under the 5th and 16th amendments are 
examined and answered by reference to pertinent de- 
cisions. 

The author points out that the decisions indicate 
that gross income (but not gross receipts) may be 
taxed under the income tax amendment, but he strug- 
gles, as many others have struggled, to reconcile the 
holding that depletion need not be allowed as a deduc- 
tion from gross income, with holdings that capital in- 
vestment must be returned before taxable gain arises. 

The work is not wholly confined to a discussion 
of statutes and cases but contains independent expres- 
sions of opinion and suggestions for new legislation. 
Part of the background lies in Mr. Magill’s participa- 





tion in the drafting of the Revenue Acts of 1924 and 
1934 and in his extensive investigation of the Britis 
income tax law and its administration. Interest 
them should be heightened by the author’s recent 
pointment as Under Secretary of the Treasury. 

The suggestion that an annuity is income is 1 
likely to meet with general assent. Nor will the view 
that because of its resemblance to a partnership a fai 
ily may be taxed as a unit and in a higher bracket 
than the income of its individual members would find 
In the one case the property or the activity producing 
the income is a joint ownership and venture, while 
the other it is not so either in a legal or in an econon 
sense. The inventorying of securities, the lengthening 
of the period for assessing additional taxes, and tl 
making of returns by independent auditors to obviat 
the need of field audits by revenue agents are sugge 
tions the fulfillment of which would greatly facilitat 
the Bureau’s tax collections and field work, but on 
may expect taxpayer opposition to changes in those 
directions. 

The author points out that while capital gains on 
investments are not income under the British system, 
any gain is income if the transaction that creates it, 
even if it be a single deal, is in the nature of trading 
or, in the words of a Scottish court quoted in Mr: 
Magill’s A Summary of the British Tax System, “A 
single plunge may be enough provided that the plung 
is made in the waters of trade.” It would seem that 
the test of taxability under the British law of what 
we know as capital gains bears some analogy to the 
deductibility under our own revenue acts of expenses 
incurred in a “trade or business.” 


The book is not only excellent reading for any on 
interested in problems of income taxation, be he pri 
fessional specialist or layman, but is particularly hel; 
ful to the lawyer because of its clear and comprehensive 
analysis of the principles upon which the judicial con 
clusions rest and its revelation of the consonance—o1 
the conflict, as the case may be—between one group of 
decisions and another. 

G. AARON YOUNGQUIST. 

Minneapolis. 

Le Droit Chinois, (Conception et evolution, In- 
stitutions legislatives et judicaires, Science et en 
seignement), by Jean Escarra. 1936. Peiping, China: 
Henri Vetch. 574 pp. The name of Dr. Jean 
Escarra is in itself sufficient recommendation for this 
most recent book on Chinese law. M. Escarra has 
devoted fifteen years of his life to the task of advising 
the government of China in regard to the reorganiza 
tion of their legal institutions as well as holding a chait 
in the University of Paris in the faculty of law and 
acting also as chairman of the Institute of Chines 
Studies at the same center of learning. 

The author shows in the first part of this book 
the differences between Oriental and Occidental law 
and discusses the Chinese conception of law in a more 


thorough manner than is found in Wigmore’s Legal 


; 


Systems of the World. The point is made clear that 
the main principle of Chinese thought in general and 
Chinese law in particular is the belief in the close r 
lationship between natural order and social order, 

concept foreign to Western thinking, especially in p 

litical and legal philosophies. M. Escarra develops 
this part of his book with especial clarity, using Chines 
as well as Occidental sources. This section concludes 
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of Chinese competent jurisdiction to decide the question of valid- 
ity. In short, no award can be recognized as invalid 
with legisla- and therefore not binding unless it has been so declared 
le background by a competent tribunal of appeal. Admitting that this 
bjectives and conclusion is contrary to the prevailing doctrine and 
ree considers practice, he argues that it is essential to the stability 
nposition of tl il services; part four pic- of international relations and international justice. If 
he character a tent of tl ucational insti- it be admitted that the losing party itself is the judge, 
offering lega ts, and part five is a suc- arbitral awards would have little value and states would 
summary of the nte1 hinese concep- hesitate to have recourse to arbitration, knowing that 
law and the met gy used in teaching this any dissatisfied party would be free to deny the valid- 
ity of an award and relieve itself of the duty of per- 
yenuine value of formance. 

' an adequate presentation M. Castberg, a distinguished Norwegian jurist, 
unique and il bibliography which is the reached essentially the same conclusion in his lectures 
omplete sour iterial published thus far on on “Excess of Jurisdiction in International Justice” 
e law. No on years t me will have the before the Hague Academy of International Law in 
ty to embark upon such a stupendous project as 1931 (35 Recueil des Cours, especially pp. 422 and 
rra now furt to students of legal history. 438). Lammasch had already arrived at the same con- 
fHomMAsS E. ENNIS clusion (Die MRechtskraft Internationaler Scheids- 
Vest Virginia ty priiche, 1913, p. 149). Professor Borel, himself an 
experienced arbitrator, in his lectures on “Recourse 
Exécution d nte? Internationales, by Against Arbitral Awards” before the Hague Academy 
1 Hambro. | ris: Librairie du Recueil jin 1932 (52 Recueil des Cours, pp. 5 ff.) dwelt upon 
Pp. 148. 1 i valuable study of the execu- the manifestly unsatisfactory present situation in which 
international arbitral awards, covering the pe- there is no appeal from an award the validity of which 
from 1916 to 19: author examines all the one of the parties contests and perhaps with justifiable 
20 altogethe: h the validity of an award reasons. In his opinion about as practicable a solution 
is contested by th party, was never executed of the problem as can now be found is for states which 
executed only aft ng delay, or in which the desire to have recourse to arbitration, to provide in 
was obscure at | to be resubmitted to the their arbitral agreements that whenever one of the 
tribunal or anot tribunal for interpretation. parties denies the validity of an award the question 
nds only one ca ill the hundreds that have _ shall be submitted for determination to the Permanent 
submitted to arbit n in which the losing party Court of International Justice or to some other tribunal 
deliberately ref to ¢ ute an award against which they may agree upon. A few such bilateral trea- 

his was the c: ragua 7 sta Rica and ties have in fact been concluded. 

lor (1916 | Jicaraguz fused to execute James W. GARNER. 

ision of the \merican rt of Interna- University of Illinois. 
nal Justice. 

Starting with the imption resulting from in 
rational law, or expressly or by implication from 
e terms of the arbitral agreement, that an award is 

and binds the part the author examines the 

stion whether this obligation applies only to awards 

h are valid; in ot words, whether the losing 

is under any gation to execute an award 

is invalid. An invalid award may result from 
variety of causes valid mus, imcompe- 
or excess of j liction the part of the 
bunal, errors of fact w, fraud, corruption of the 
trators, etc. a ] these grounds of 
ty have not been | I ing that such an 


Neutrality and Collective Security, by Sir Alfred 
Zimmern, William E. Dodd, Charles Warren, and 
Edwin DeWitt Dickinson. 1936. University of Chicago 
Press.—For all those who are discouraged by the pres- 
ent aspect of world affairs this book is recommended 
as a tonic of cheer. Not that it is brimful of optimism 
but it does contain a large measure of hope to serve 
as an antidote to the numerous contemporary counsels 
of despair. The volume consists of the lectures given 
before the annual Institute of the Harris Foundation 
last summer at the University of Chicago; each of the 
four distinguished contributors has definite proposals 
rd is not bindis ire face to face with the to make for the amelioration of the sad state of inter- 
ult question as t y may the fact of invalidity national relations. 
etermined. Generally, tribun f arbitration will Sir Alfred Zimmern, discussing the problem of 
rant rehearings. and in c: were willing to Collective security, believes that the so-called “welfare 
© they would not be competent judges of the in- nations,” that is, those states whose governments are 
lity of their ow! ns. J + there are no concerned primarily with improving the lot of their 
rior international ts with jurisdiction to hear Citizens, should join together as a bloc to oppose those 
als and review tl ions of arbitral tribunals. mations whose chief concern is “power politics,” 
it be admitted t t the losing party isa com- mamely, the “Unholy Trinity” of Germany, Italy and 
nt judge of the 1 itv of an award with which Japan. Sir Alfred sagely eschews any grandiose 
dissatisfied and nst which it protests? Mani scheme for League reform and universal sanctions, 
tly no, because this would violate a fundamental holding that the obvious mutuality of interests is a 
neiple, which is pplicable in international law sufficiently cohesive factor to bind the “welfare” group 
municipal law, that a party is never a competent together. This bloc should, he believes, organize its 
ve in his own cas own economic and cultural life, refusing to make any 
Mr. Hambro’s conclusion i at the principle of concessions to the power-maniacs and confining all re- 
invalidity of an arbitral award must be rejected lations with the latter to a minimum. Such a policy, 
til a tribunal of re has been established with according to the author, would require “just a very 
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little increase” in our sense of world responsibility, 
would freeze the potential peace-breakers into abject 
submission, and would necessitate no elaborate machin- 
ery for its inauguration and maintenance. Resolute 
Sir Alfred is against the thesis that Germany, Italy and 
Japan are “Have-Nots” who need to be placated. 

It is all very simple, too simple. Sir Alfred does 
admit that it is not strictly a fight between the angels 
and the devils, conceding that the Anglo-American- 
French-Soviet-Scandinavian, etc., halo may be a bit 
tarnished in some respects, but on the whole does call 
for a crusade against the “bad boys.” Do not the 
“good” boys, however, have to share some of the re- 
sponsibility for making the “bad” ones “bad,” e. g., 
the “Treaty of Versailles”? Is “firmness in the right” 
entirely incompatible with some concessions? One 
does not have to agree with Sir Alfred’s thesis in its 
entirety, however, in order to admit that it is a stim- 
ulating one and a hopeful one in an era when too 
many liberals have given up the cause for international 
order and reason. 

Mr. Charles Warren, who has preached so much 
good sense in recent years in regard to the problem 
of American neutrality, goes ahead in this address to 
analyze the opposition in the last Congress to the Ad- 
ministration’s proposed neutrality measure. It is a 
lucid analysis of the vexing neutrality issue, replete 
with specific suggestions of a constructive nature; his 
essay should prove invaluable to anyone seeking a com- 
pact survey of our neutrality position at the opening 
of the current Congress. At the conclusion of his 
story of America’s attempt to stay aloof from war 
through new neutrality legislation, he pertinently 
states that “in a neighborhood of highly inflammable 
buildings, to rely on the supposedly fireproof quality 
of one’s own house, and to make no effort to prevent 
a conflagration starting, is a dangerous means of try- 
ing to ‘play safe.”” Mr. Warren knows what he is 
talking about. He was Assistant Attorney General in 


charge of neutrality cases before we gave up trying 
to be neutral in 1917. 

In his section on “The Dilemma of Modern Civi- 
lization,” Ambassador Dodd sums up his thoughts in 
his closing remarks when he asks, “Is it not possible 
for universities . . . newspapers and high school teach- 
ers so to teach and work as to rescue civilization from 
another world war and give urban proletariats a chance 
to live... ? Freer commerce, regulated industry, re- 
distribution of populations, and abandonment of war 
are the major items in any system of recovery for our 
generation.” 

The concluding article in this collection is written 
by Professor Dickinson of the University of California 
who believes that an “appraisal of an American atti 
tude toward the problems of orderly adjustment should 
provide no occasion for pessimistic inferences. There 
is no evidence that we are more selfish or more short 
sighted than other peoples. . . . The United States j 
in no mood to incumber itself in advance with entang 
ling political commitments ; but it is committed by tra 
dition, interest and recent conduct to a substantial 
participation in the development of . . . processes of 
orderely adjustment. . . .” 

One need not be as sanguine as is Professor Dick- 
inson concerning our willingness to assume our share 
of responsibility for the maintenance and growth of 
instruments of “orderly adjustment” in order to affirm 
that he has sounded a timely note of warning against 
those who tend to deprecate too greatly our alleged 
backwardness. Though perhaps too optimistic him- 
self, he nevertheless raises a welcome banner of hope 

The appendices to this volume remain to be men 
tioned, for they contain a highly valuable collection 
of documents relating to sanctions, the League and 
the Italo-Ethiopian affair, and American neutrality 
They alone make the book worth owning. 

Payson S. Wip, Jr 

Harvard University. 


Leading Articles in Current Legal Periodicals, with Summaries 
of Interest to the Practicing Lawyer 


The summaries of certain articles which follow are 
presented for the purpose of calling attention to contribu- 
tions which apparently contain material of practical in- 
terest to the profession. In case the reader desires a copy 
of any of the magazines in which the articles appear, he 
is asked to write the publication directly. He will find the 
address in the summary. 

FORECLOSURE SALES 


‘ a Ex economic depression has focused the attention 
of thoughtful persons upon the problems relating to 
foreclosure sales.” This is a subject upon which it is 

easy to become emotional. The practicing lawyer, however, 

is interested in such concrete problems as the considerations 
which lead a court of equity to confirm or refuse to con- 
firm a foreclosure sale. “Nearly all jurisdictions are 
agreed that the confirmation of a foreclosure sale lies 
within the sound discretion of the court and that this dis- 
cretion is not subject to review unless it has been abused.” 

What then “do courts of equity mean when they say that 

inadequacy of the price bid at the foreclosure sale is not 


alone a sufficient reason for refusing to confirm the sale 
but where the price bid is so grossly inadequate as to raise 
a presumption of fraud, confirmation will be denied? 
“Briefly stated, the argument generally advanced by the 
mortgagor in support of the contention that a resale should 
be decreed, is that it should be ordered in the hope or 
belief that economic conditions will have improved suffi- 
ciently by the time the resale occurs so that more favorable 
bids will be received for the property.” “If the object of 
the sale is to pay the debt, does it make any difference 
whether the high bidder is the mortgagee or a stranger?” 
What is the situation where the mortgage contains a power 
of sale, or a deed of trust was given? A discussion of 
these matters, well documented with judicial decisions, is 
found in A Study of Some of the Problems Concerning 
Foreclosure Sales and Deficiency Judgments, by J. Louis 
Warm, in the December, 1936, issue of Brooklyn Law 


Review. 
PLEADING 
The problems of pleading under the codes revolve 
around the principle of the codes that the pleader shall 
state facts, “the whole facts, and nothing but the facts.” 
In trying to conform to this primary, and seemingly sim- 
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mandate, the practicing lawyer encounters numerous 
id perplexing difficulties in applying the principle to the 

s of his client’s case. These perplexities are occasioned, 

no slight measure if not fundamentally, by want of 
:ppreciation and exploration of the assumptions as to what 

s are which underlie the code provision that “every 
leading shall contain a plain and concise statement of 
the material facts, without unnecessary repetition, on which 
the party pleading relies, but not the evidence.” For a 
trenchant analysis of these assumptions, the practitioner 
will do well to read “Facts” and “Statements of Fact” 
by Walter Wheeler Cook, in the February, 1937, issue of 
The University of Chicago Law Review. To continue on 
this same subject, it might be remarked that one, if not 
the chief, cause of slovenly pleading is want of understand- 
ng by practitioners of the historical background against 
vhich their work must be done. In this background are 
found the pleading precedents to which reference con- 
stantly is made in judicial construction of pleadings and 
n the interpretation of codes of procedure. Moreover, the 
substantive law of today, as well as of yesterday, devel- 
ped in the interstices of these procedural forms. The 
lawyer who would like to read a summary of the old sys- 
tem and “its prepossessions” and the new system and its 
endeavors to achieve “a system emancipated, on the one 
ind, from the artificialities of the common law and, on 
the other, from the prolixity of chancery,” is referred to 
The Old Régime and the New in Civil Procedure, by Rob- 
rt Wyness Millar, in the November, 1936, and January, 
1937, issues of New York University Law Quarterly Re- 
ew (New York City) 


DIVORCE 

\ woman procures a divorce and later acquires a 
econd husband. Still later the second husband becomes 
lissatisfied and, seeking “an easy way out of an unsatis- 
factory marital relationship,” asks an annulment on the 
ground that the wife’s decree of divorce from her first 
husband is invalid. He conceives of this move as “highly 
.jvantageous from a financial standpoint because, in the 
absence of express statutes, no property interests are ac- 
uired in his estate.” He may make his attempt in the 
urisdiction where the divorce was granted or in another 
urisdiction, upon non-jurisdictional grounds, such as fraud, 
duress, collusion, or perjury, or upon jurisdictional grounds. 
What are his chances of success? Are they better in the 
urisdiction where the divorce was granted or in another 
urisdiction? It might seem that there should be no differ- 
“on the theory that a divorce is always good or 
always bad. This, it is submitted, is incorrect. Just as the 
iw of property recognizes the doctrine of the relativity 
f estates, so we suggest a doctrine of the relativity of 
livorces.” (For more on the “relativity of divorces,” see 
‘The American Law Institute vs. The Supreme Court, In 
the Matter of Haddock v. Haddock,” by Joseph W. Bing- 
ham, in the April, 1936, issue of Cornell Law Quarterly.) 
The matter is “of considerable importance. Some 200,000 
livorces are issued in the United States each year. Many 
f the 400,000 persons involved, about one-third, relying on 
the validity of the divorce, purport to marry again.” Here 
s a problem which the lawyer mav face tomorrow in his 
own office. Help may be had on it from Attack on Decrees 
of Divorce by Second Spouses, by Albert C. Jacobs, in the 
February. 1937, issue of The North Carolina Law Review 
Chapel Hill, N. C.) 


ence 


' 


TAXATION 


Can a decedent have had two domiciles for purposes 


of inheritance taxation? Two states have thus far suc- 
cessfully maintained that one decedent was domiciled in 
each of them. See: Dorrance’s Estate, 309 Pa. 151. 163 
Atl. 303 (1932), certiorari denied 287 U. S. 660 (1932). 
288 U. S. 617 (1933): In re Dorrance’s Estate, 115 N. J. 
Eq. 268, 170 Atl. 601 (1934), 116 N. J. Eq. 204, 172 Atl. 
503, 184 Atl. 743 (1934-6), certiorari denied 56 Sup. Ct. 


949 (1936) ; and see also on the same estate Hill v. Martin, 
296 U. S. 393 (1935). With such a result possible, it is 
in order to re-canvass domicile and situs with respect to 
taxation of real property and of personal property both 
tangible and intangible, and with respect to excise and 
income taxes. Multiple taxation meets with judicial dis- 
favor, but what happens when a non-citizen not domiciled 
within the United States is involved? A glance over the 
subject can be had by reading Domicile Versus Situs as 
the Basis of Tax Jurisdiction, by Robert C. Brown, in the 
December, 1936, issue of Indiana Law Journal (Indianap- 
olis). Further on the question of taxes, let us suppose that 
in one year a taxpayer deducts, in respect of a certain other 
tax, an amount from his federal income tax. In a subse- 
quent year, he receives a refund in respect of the tax 
for which deduction was made. Should the taxpayer treat 
this refund as additional income for the year in which it 
is made, or should he pay an additional tax for the year 
in which he erroneously made the deduction? And let us 
suppose that in one year the taxpayer deducts from his 
federal income tax too large an amount in respect of a 
certain other tax. Ina later year it is determined that he 
shall pay an additional assessment on account of the excess 
deduction. Shall this additional assessment be computed 
as of the year when the deduction was made or as of the 
later year when it is determined that payment shall be 
made? Either situation can be complicated by the fact 
that the rate is higher or lower in the second than in the 
first year, and further complicated by the effect of the 
statute of limitation. For a discussion, see The Treatment 
for Federal Income Tax Purposes of Errors in the Deduc- 
tion of Other Taxes, by Robert C. Brown, in the February, 
1937, issue of University of Pennsylvania Law Review 
(Philadelphia, Pa.). 


THE ROBINSON-PATMAN ACT 


“Two concepts are essential to a clear understanding 
of the nature of this law—discrimination and competition.” 
“As has been pointed out, the purpose of the anti-trust 
laws is to protect competition.” “The concern of the law 
is not with discrimination per se, but only with dis- 
crimination which results in an impairment of competitive 
power.” “The most important affirmative defense under 
this law is contained in the provision that permits differen- 
tials in price which make only due allowance for differences 
in the cost of manufacture, sale, or delivery resulting from 
the differing methods or quantities of sale.” “In consider- 
ing the effect of the act upon existing contracts to sell, 
a very nice problem is presented.” “One of the most 
keenly mooted questions arising under the law is whether 
or not it prohibits the basing point method of pricing.” 
“It is clearly both the intent and effect of this section to 
make the one who receives a discrimination equally guilty 
with the one who grants it.” “It should be apparent from 
the foregoing discussion that the Robinson-Patman Act, 
although poorly drafted and carelessly enacted, does not 
work a sweeping change in that part of the anti-trust Jaw 
which relates to price discrimination. At most it makes 
articulate and emphasizes interpretations and developments 
under the former law.” The foregoing and other aspects 
of this legislation are discussed in A Second Attack on 
Price Discrimination: The Robinson-Patman Act, by Milo 
Fowler Hamilton and Lee Loevinger, in the February, 
1937, issue of Washington University Law Quarterly (St. 
Louis, Mo.). 


BANKRUPTCY 


The board of directors of a corporation desires to 
make use of the Bankruptcy Act; no act of bankruptcy has 
been committed; shall the board proceed to institute vol- 
untary proceedings or shall it make an admission in writ- 
ing that the corporation is unable to pay its debts? Is the 
consent of the stockholders, under most statutes, necessary 
before either of these two courses can be followed? In 
a note in 50 Harvard Law Review 662 under the title 
“Power of Directors to Institute Bankruptcy Proceedings 
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a new departure in argu- 
ment supporting the action of directors in following either 
of these two courses is presented by the analysis there set 
forth of the reasoning of the court in Royal Indemnity 
Co. v. American Bond & Mortgage Co., 289 U. S. 165 
(1933). It was there pointed out “that the assets were 
transferred not by the petition but by the adjudication, and 
that the latter was the act of the court.” For the possible 
implications of this affecting the actions of 
directors and the future ns on similar questions an 
examination of this note would be well worth while. (Har- 
vard L. R. Mass. ) 


Consent” 


Without Stockholders’ 


decision 
larict 
CIC iSit 
Cambridge, 
TRUSTS 

\ trustee is forced to foreclose a mortgage and to bid 
in the property on behalf of the trust. Later he sells it; 
are the expenses of foreclosure, taxes and other carrying 
charges to be currently met from the general income of the 
trust or from principal; are they to be permanently charged 
? These and other problems pre 
well as the 


to principal or income 
sented by this set of facts are 
problems presented by the situation where the property 
is rendered productive, or where a trust company has 
organized a corporation to take title to the property and 
has issued shares to the trust estates and the 
same subsequent events take place, in an article in 37 
Columbia L. R. 61 by Harold C. Vaughan. The author 
has “considered all the New York decisions on the sub 
ject” and presents the conclusions to be drawn therefrom 
in a most interesting and lucid (Columbia L. R 
New York City.) 


discussed as 


various 


annet 


The National Railroad Adjustment Board: A Unique 
Administrative Agency, by Lloyd K. Garrison, in Yale 
Law Journal (Feb.), gives a description of this quasi 
judicial body, from both a factual and a human standpoint, 
setting forth briefly the developments and enactments which 
led to its creation, what it is, its powers, and the manner 
in which it functions. The National Railroad Adjustment 
Board deals with relations between labor and management 
—a question of particular moment—and directly concerns 
the lives of three million people in our country. It is not 
a quickly-trumped-up agency, but has developed over a 
period of years, and has many unusually interesting aspects 
to its procedure. The article of Dean Garrison, who is 
an authority on the subject, explains it fully and enter 
tainingly. (Yale L. J., New Haven, Conn.) 


American Journal of International Law, January 
(Washington, D. C.)—The Fifteenth Year of the Per- 
manent Court of International Justice, by Manley O. Hud 
son: The United States and the Rights of Neutrals, 1917 
1918, by Alice M : Convention of 1936 for 
the Suppression of the Illicit Traffic in Dangerous Drugs 
bv J. G. Starke: Rectification of the Rio Grande in the 
Fl Paso Juarez Valley, by G. Frederick Reinhardt; In 
ternational Cooperation of the U. S. S. R. in Legal Mat 
ters, by T. A. Taracouzio 


Morrisey The 


Dickinson Law Review, January (Carlisle, Pa.) 
Mortgage Deficiency Judgment Acts and Their Constitu 
tionality, by D. J. Farage; Considerations Regarding the 
Late Deficiency Judgment Acts, by Frederick C. Fiechter, 
Ir.: Review of Agreements and Awards and Setting Aside 
of Final Receipts Under the Workmen’s Compensation 
Act, by S. H. Torch The Elder Brewster of Pennsyl 
vania, by Lewis C. Cassidy. 

Fordham Law Review, January (New York City) 
Legal Aspects of Low-Rent Housing in New York, by 
E. H. Foley, Jr Provablity of Contingent Claims in 
Jankruptcy, by Eugene J. Keefe; Felony Murder in New 
York, by Thomas L. J. coran; More Functional Non 

| by Walter B. Kennedy 


sense—A Replv to Felix $ ohen. bv 
(Washington, 


Profits, 


*° y >free Dai 
Georderow? La 


D to l 
by Carl McGowan 


Januarv 


Contr »f Corporate Promoters’ 


Lega 


1ances and the Guarantee 


Against Double Jeopardy, by J. A. C 

Power Versus Delegated Legislative Power, by 

las Weeks; Law Teaching and Pragmatism, by ( 
Wheaton; Rights and Liabilities of the Infant Part 
Application of Basic Contract Principles, by Dale 
Bennett 

Illinois Law Review, January (Chicago 
porate Taxpayers and the Equal Protection 
John B. Sholley: The Fortunes of the Demurrer 
ert Wyness Millar. 

Kansas City Law Review, 
Mo.)—A Discussion of the 
ments Act, by Milo Fowler 
Paul J. Parker, James A. Moore, ] 
Everett A. TenBrook, Charles J. Winget 
quist and William H. Hoffstot, Jr. (Con 
Reeder); Proximate and Remote Case, by 
John Green. 


February 

Missouri Decl 
Hamilton, George | 
Elliot 


piled 


£ 
Gordon Sidder 


Kentucky Law Journal, January (Lexington, Ky 
Conditional Sales in Kentucky, by W. Lew 
junctions in Federal Tax Cases with Special referet 
the Windfall Tax, by Lawrence Broh-Kahn: Divisil 
of Covenants in Oil and Gas Leases, by Hiram H. Le 


S Rober t 


Law Quarterly Review, January (Toronto) 
Reflections on the Case of Re Chardon, by Willi 
Hart; The Inter-Relation of the Legal Systems of S 
land and England, by Prof. A. D. Gibb; The Rule of 
and the American Revolution, by R. A. Humphre 
Trial by Jury in Modern Continental Criminal Law 
Hermann Mannheim; Bell v. 
Hamson. 


Lever 

Maryland Law Review, December (Bal 
Latent Equities in Maryland, by Charles G. Page; 
cation of a Will by Birth of a Child, by William Lent 

Michigan Law Review, February (Am 

The Notice Due to a Guarantor, by M 
bell; The Proposed United States Admit 
Il by Robert M. Cooper; Stockholders’ Suit 
Substitute, by Harris Berlak. 

Journal of National Association of Referees in 
ruptcy, January (Winona, Minn.) 
troit, 1936, Conference 
cuit Judge Charles C. Simons; Circuit Judge Fi 
Allen; Composition, Extensions and Arrangements—] 
nership Bankruptcies; by Jacob I. Weinstein; 
tial and Fraudulent Transfers, by Prof. James A 
Laughlin. 

New York University Law Quarterl 
ary (New York City)—The General Powers and 
tions of Co-Executors, by Alvin E. Evans; Condit 
Estates and Covenants Running with the Land, by 
liam F, Walsh; The Old Regime and the New 
Procedure II, by Robert Wyness Millar 


Proceeedings of 


(Concluded) ; Addresses of 


. , 
Revie 


Oregon Law Review, December (Eugene, Oreg 
Democratic Government’s Struggle for Survival, by 
ert F. Maguire; No Man’s Land and the Constitut 
Arthur M. Cathcart; Administrative Law and Proc« 
\ Symposium, by McDannel Brown, Kenneth J. ‘ 
nell; J. P. Newell; Frank C. McColloch, Allan Hat 

Rocky Mountain Law Review, December (Bould 
Col.) —The Future Work of the Association of An 
Law Schools, by George G. Bogert 
by Gilbert Cosulich; The Discharge of C 
Earnest Bennett. 


streams ol! 


ntracts by 


Tennessee Law Review, February (Knoxville, Tenn 
Some Suggested Legislation in the Field of Wills, ! 
W. Raymond Blackard; The Separation of Power 
Stuart A. MacCorkle; Reorganization of County 
ernment Upon Council-Manager Plan, by Estes Kefauvet 
the Bar in Tennessee, by ] t 
Legal Education, by Henry 
Rule as to Regulatior tl 
Courts and the Rule-Making 
Che Junior Section of tl 


Admission to 
Ir.; What Is 
The Missouri 
KE. Atwood 

C, Wheaton 


Pike Px 





Preferet 





LLEGAI 





ETHICS AND PROFESSIONAL DISCIPLINE 





ae \ Note for Future Rent, by 


Raymond Blackat 





Howel 





Virginia Law ! ut February (Charlottesville, 
)—Essentials of nkruptcy: Prevention of Fraud, 
Control of Debtor, by Garrard Glenn; The Legal 
sition of English Protestant Dissenters, 1689-1767, by 
harles F. Mullett; 7 Effect in Virginia of Conviction 


f Crime on Compete nd Credibility of Witnesses, by 


W Woodbridge 


United States Law Review, January (New York 
Some Aspects of Federal Jurisdiction, by Grover 

Moscowitz; Per 1 Life Insurance Trusts, by AI- 

Epstein 

Harvard Law Rez February (Cambridge, Mass.) 


nce, by Roscoe Pound; Changes 
riminal Justice during the past 


ifty Years of Jur 1S] 
the Administration of 


fty Years, by Sam B. Warner and Henry B. Cabot; The 
Substantive Law of imes—1887-1936, by Livingston 
1] 
. North Carolina Review, February (Chapel Hill, 
N. C.)—The Law of Arrest in North Carolina, by Albert 





Coates; Attack on Decrees of Divorce by Second Spouses, 
by Albert C. Jacobs; The Reformation of Writings Under 
the Law of North Carolina, by Wex S. Malone. 

University of Pennsylvania Law Review, February 
(Philadelphia, Pa.) —William Henry Lloyd, by Layton B. 
Register; International Cooperation for Neutrality, by 
Charles Cheney Hyde; Pennsylvania Rules Governing the 
Allocation of Receipts Derived by Trustees from Shares 
of Stock, by Robert Brigham; The Treatment for Federal 
Income Tax Purposes of Errors in the Deduction of Other 
Taxes, by Robert C, Brown. 

Washington University Law Quarterly, February (St. 
Louis, Mo.)—A Second Attack on Price Discrimination: 
The Robinson-Patman Act, by Milo Fowler Hamilton and 
Lee Loevinger; From Common Law Rules to Rules of 
Court, by Laurance M. Hyde; Constitution-Making in 
1935-36, by Hugh Evander Willis. 

The Yale Law Journal, February (New Haven, 
Conn.)—The National Railroad Adjustment Board: A 
Unique Administrative Agency, by Lloyd K. Garrison; 
National-State Cooperation—Its Present Possibilities, by 
Edward S. Corwin. 





Legal Ethics and Professional Discipline 





Service by Publication in Disbarment Suits 
N order to overt handicap that it has experi- 
enced in suits when it is unable to 
obtain respondent has fled from 

county, the Cleveland Bar Association has asked 

legislature to enact legislation authorizing service 
publication in such proceedings when it is made 
appear to the irt by affidavit or otherwise that 
attorney rted from the county of his resi- 


disbar1 


service when the 


has aepa 


ence, or that his residence is unknown and can not 
th reasonable diligence be ascertained, or keeps him- 
self concealed rl legislation was prepared by the 
Committee on Grievances made up of Herman H. 
avid, Chairman; Howard L. Hyde, Charles O. Chan- 

George Tenes nd Leonard Davis 


Attorney May Prosecute Suit to Judgment to 
Protect His Lien 


In an original proceedings brought in the Supreme 
urt of Utah (Jeffries v. Third Judicial District 
Court of Salt Lake County, 63 Pac. (2d) 242), the 
intiff sought to review the proceedings of the District 
uurt in rendering dgment against him in favor 
one Donovich for the use and benefit of Donovich’s 
orney. In the court Donovich had brought 
action against 


leffries claiming wages as a miner 
$250. Donovich, it was alleged, had 
reed to pay his attorney 
s claim against Jeffries 
Without the knowledge of 
settlement 


the sum of 
a fee equal to one-half of 


Donovich’s attorney, 

hed in the case whereby Jeffries 
reed to pay Dor $107.50 and also to pay his 
The Court entered a judgment in the 
‘f use and benefit of plaintiff's 


was 


torney’s fee 
se for $125 





ttorney.” It ng the decision of the District 
Court, the Court 1 a Utah statute and said: “In 
nstruing this statute, this court, through a long line 
cases, has repeatedly held that an attorney may 
rosecute his client’s cause of action to judgment and 








in his client’s name, solely for the purpose of protect- 
ing his lien for the amount of his fee in the case, and 
that his lien may not be defeated by a settlement ef- 
fected without his consent.” 


Divorce Advertising in Florida 


In a unique proceeding (Givens v. Tampa Bar As- 
sociation, et al, 169 Southern 744) Morris M. Givens, 
a Florida lawyer, filed a suit in chancery in the Circuit 
Court of Hillsborough County, praying “that he be, 
under an order of this Court, authorized and per- 
mitted to advertise with the local, state, national and 
foreign press, periodicals, radio chains and ‘what have 
you’ whatsoever virtue in legal lore, learning and fa- 
cility petitioner may possess.” The petitioner also 
asked an injunction against all and sundry, restraining 
them from preferring any charges against him for dis- 
barment on the ground of advertising. In his peti- 
tion he sets out a provision of the Florida statutes 
prohibiting the publication of any notice or advertise- 
ment relating to the procuring of divorces “unless and 
antil the person, firm, or association so publishing said 
advertisement or notice shall sign in full his name or 
the name of one or more members of the firm pub- 
lishing such advertisement and unless and until he 
or they so publishing said advertisement or notice be 
duly licensed members of the bar authorized to prac- 
tice in the Circuit Courts of the State of Florida.” 

In affirming the order of the Circuit Court dis- 
missing the bill, Judge Buford of the Supreme Court 
stated that the statute eliminated from its operation 
licensed members of the bar but did not purport to 
authorize them to advertise for or solicit divorce prac- 
tice, and that it was evident the legislature recognized 
the inherent right of the courts to regulate the con- 
duct of the members of the bar and was merely seek- 
ing to protect them and the courts from the imposi- 
tion of those who might attempt, without authority, 
to practice “divorce law.” 
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Attorney Making False Representations Held 
Guilty of Contempt 

Where an attorney at law falsely purported to 
be the authorized attorney of a taxpayers association 
and of certain protesting taxpayers and, as such, pro- 
cured the signature of the district judge to a journal 
entry of judgment in a tax protest case which recited 
that he, as attorney, was entitled to personally receive 
from the funds recovered in the action the sum of 
$9,795.66, he thereby committed an act calculated to 
obstruct the court in the administration of justice. 
Subsequently a formal complaint was filed against him 
in the trial court, he appeared and was adjudged 
guilty of contempt and sentenced to three months in 
the county jail. This judgment was affirmed by the 
Supreme Court of Oklahoma in the case of Brown v. 
State, 62 Pac. 2d 1208. 


Delinquent Attorney May Recover for Services 


In the case of Niemeier v. Rosenbaum, Supreme 
Court of Washington, 63 Pac. (2d) 424, it was held 
that the failure of an attorney to pay registration fees 
at the time services were rendered will not preclude 
him from maintaining an action for services. It will 
be noted that this decision was in an integrated bar 
state where attorneys are required to pay an annual 
registration fee. 


“The Quality of Mercy- -” 

An attorney, employed by a client to recover cer 
tain funds from the estate of an intestate, was unsuc- 
cessful in the lower court. Subsequently he made a 
compromise by which his client was treated as one 
of the heirs to the estate and received in her behalf 
the sum of $956.22. He notified her that a settlement 
had been made and when she came into his office he 
paid her $100.00 in cash, satisfied the cost of the judg- 
ment against her in the lower court for $52.60, and 
agreed to take care of the fees of a witness subpoenaed 
on her behalf. But he failed to notify her of the 
amount he had received in settlement of the case. His 
fee contract had provided that he would be entitled 
to one-third of the amount recovered. The trial com- 
mittee made no finding as to whether the accused attor- 
ney was entitled to a fee, and, if so, the amount thereof. 
It did find him guilty of unprofessional conduct in not 
making a full disclosure to his client. 

On these facts, the Board of Governors of the 
Oregon State Bar recommended suspension for six 
months. In reprimanding the petitioner and placing 
him on probation for one year, the Court said: “It 
appears that petitioner has been a practicing lawyer 
for forty-seven years, and that heretofore he has borne 
an honorable reputation; that no complaint has ever 
been made, before the instant one, to any grievance 
committee for misconduct as an attorney or for un- 
professional conduct.” Two members of the Court 
dissented—In re Boothe, Supreme Court of Oregon, 


63 Pac. 2d 905. 


Two Bad Checks—Suspension for One Year 

The respondent gave two checks upon accounts 
which had been closed for some time. These checks 
were not made good until after the matters had been 
brought to the attention of the bar association. He 
was suspended for one year by the Appellate Division 
of the Supreme Court, First Department—In re de 
Acosta, 291 N.Y.S. 853. 











Negligence May Constitute Moral Turpitude 
Where an attorney was employed to procur 
divorce and by mistake failed to file the original 
plaint and did not file it until after an investigation 
of his conduct had commenced, three months after he 
discovered his original failure to file, and where he 
advised clients and other witnesses, who had be 
subpoenaed to appear before the local administrativ: 
committee of the bar association investigating charges 
against him, to ignore the subpoenas, he was held guilty 
of unprofessional conduct involving moral turpitude 
and was suspended for six months (Waterman y 
State Bar of California, Supreme Court of California 
63 Pac. 2d 1133). 

The Court said: “Gross carelessness and neg! 
gence constitute a violation of the oath of an attorney 
to ‘faithfully discharge the duties of an attorney and 
counselor at law to the best of his knowledge and abi 
ity’ (Code Civ. Proc. Sec. 278) and involve mora 
turpitude in that they are a breach of the fiduciary rela 
tion which binds ‘him to the most conscientious fide! 
ity.” . . . These facts disclose an habitual failure t 
give reasonable attention to the handling of the affairs 
of his clients rather than an isolated instance of car 
lessness followed by a firm determination to mak: 
amends. Under the circumstances, we do not feel that 
the recommended period of suspension is excessive 

Opinion on Advertising 

The Committee on Professional Ethics of the Cl 
cago Bar Association received an oral inquiry from a 
member of the Association, which inquiry is as fol 
lows: 

“Is there any objection to a member stating on 
professional card or letterhead ‘member of Chicago | 
\ssociation.’ ” 

The Committee considered the matter and decided 
that the words “member of the Chicago Bar Associa 
tion” upon a lawyer’s professional card or letterhead 
are objectionable. 

This decision was based on the fact that althoug! 
only in a mild form, such an addition to the profes 
sional card or letterhead amounted to advertising. Fur 
ther, that letterheads containing such printed matter 
might be used in writing to persons who would be 
subjected to improper influence by reason of reference 
to membership in the Association. 

The Committee further felt that if this addition 
to a letterhead or professional card was not frowned 
upon, the door would be open to further additions of 
reference to membership in various organizations wit 
resulting improper effect—-Chicago Bar Record. 


COMMITTEE ON PROFESSIONAL ETHICS 
AND GRIEVANCES: 
Ropert T. McCracken, Chairman, 
Philadelphia, Pa. 
HERSCHEL W. ARANT, Secretary 
Columbus, Ohio. 
Henry BANE, 
Durham, N. C. 
Avsert B. HoucurTon, 
Milwaukee, Wis. 
PuHiLtsricK McCoy, 
Los Angeles, Calif. 
Orre L. PHrIures, 
Denver, Colo. 
ArTHUR E. SUTHERLAND, 
Rochester, N. Y. 
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London Letter 


idicial Salaries 


\ white paper recently issued authorizes the in- 
troduction of a bill to increase the statutory salaries 
ounty court judges to £2,000 per annum and of the 
ief magistrate and magistrates of the metropol- 
tan police courts to £2,300 and £2,000 per annum re- 
spectively. In 1865, by the County Courts Equitable 
risdicion Act of that year, the salary of a county 
urt judge was fixed at £1,500, and, ten years later, 
,ccordance with the provisions of the Police Magis- 
trates Metropolis (Salaries) Act, the salary of the 
‘ magistrate was fixed at £1,800 and that of the 

r magistrates at £1,500 

Since 1919 the salaries of county court judges and 

wistrates have been increased by an additional pay- 

t, corresponding to the former civil service bonus, 

that the present rate of remuneration amounts to 
1,650 per annum in the case of county court judges 
nd magistrates and £1,953 per annum in the case 

he chief magistrat 

The memorandum states that an improvement in 
the remuneration of the county court judges and metro- 
olitan police court magistrates has been in contempla- 

1 for several owing to the change in their 
inctions and in conditions since the time when their 
laries were fixed. In recent years their duties have 
ecome much more arduous and responsible, and they 
re now of such a nature as to require men of very 
nsiderable experience and practice at the bar ade- 
ately to perform them. The aggregate cost to the 
untry of the suggested increases will amount to ap- 
roximately £35,000 a year. 

In Scotland too the question of judicial salaries 

s been to the fore. In a written reply to a question 
n the House of Commons on the 17th November last, 
the Secretary of State for Scotland stated: “I propose 
rthwith to review the salaries of sheriffs and sheriffs- 
substitute in consultation with the treasury. I may 
ld that legislation is not required for this purpose, as 
the salaries in question are not fixed by statute.” 

The salaries of sheriffs-substitute, who have un- 
mited jurisdiction in civil suits, and whose criminal 
vork is constantly increasing, at present range from 
nly £850 to £1,650 per annum, in spite of increases 
granted only a short time ago 

It may be that when these matters have received 
e favorable attention they deserve, some thought may 

given to the very meagre emoluments enjoyed by 


years 


judges of the high court. 


ir Henry Curtis Bennett 


of his appointment as chair- 
of the London Sessions, Sir Henry Curtis Ben- 


Within three weeks 


ett died suddenly on November 2nd. He was taken 
while speaking at a dinner at the Dorchester Hotel 
London and, although everything possible was done 
loctors who were present, he died soon afterwards. 
During Sir Henry’s very successful career at the bar 
e appeared in many notable murder cases, among 
hich may be mentioned the trials of Ronald True, 
lerbert Rowse Armstrong who was convicted of pois- 
ning his wife with arsenic, Vaquier, and Field and 


Gray, who were condemned for the murder of Irene 
Munro. 

Mr. Eustace Cecil Fulton has been appointed to 
succeed Sir Henry Curtis Bennett. Mr. Fulton was 
called to the Bar in 1904, at the Middle Temple and is 
the son of the late Sir Forest Fulton, K. C., a former 
recorder of London. 


Inns of Court Treasurers 


The Hon. Mr. Justice Clauson has been elected 
treasurer of Lincoln’s Inn, Mr. Heber L. Hart, K. C., 
LL.D., has been elected treasurer of the Middle Tem- 
ple, his Honour A. W. Bairstow, K.C., has been 
elected treasurer of the Inner Temple, and Lord Atkin 
has been elected treasurer of Gray’s Inn for the ensu- 
ing year. 

Mr. Justice Clauson has been a judge of the chanc- 
ery division of the High Court of Justice since 1926, 
prior to which he enjoyed one of the leading practices 
at the chancery bar. Born on the 14th of January, 
1870, he was educated at Merchant Taylors School 
and St. John’s College, Oxford. He was called to the 
bar in 1891; became King’s Counsel in 1910, and a 
bencher of his Inn in 1914. 

Mr. Hart was called to the bar at the Middle Tem- 
ple on the 26 of January, 1887; took silk in 1913, and 
became a Master of the Bench in 1923. In 1915 he 
was appointed recorder of Ipswitch, an appointment 
which he quite recently resigned. After the war he 
served as British member of the Anglo-German, Anglo- 
Austrian, Anglo-Bulgarian and Anglo-Hungarian 
Mixed Arbitral Tribunals established under the 
Treaties of Peace, until the completion of their work 
in 1931. Mr. Hart is a recognized authority on bank- 
ing law, and his book on that subject, the fourth edi- 
tion of which was published five years ago, is a stand- 
ard work. 

His Honor A. W. Bairstow, K.C., was a judge of 
county courts from 1918 to 1928. He was born in 
1855, educated at Trinity Hall, Cambridge, was called 
to the bar at the Inner Temple in 1878, took silk in 
1908, and became a bencher in 1915 in which year he 
was appointed solicitor-general of the County Palatine 
of Durham. He was also recorder of Scarborough 
from 1917 to 1918. 

Lord Atkin has been a lord of appeal in Ordinary 
since 1928. He was born in 1867, educated at Christ 
College, Brecon and Magdalen College, Oxford, was 
called to the bar in 1891, became King’s Counsel in 
1906 and elected to the bench of his Inn in the same 
year. He was appointed judge of the High Court in 
1913, and Lord Justice of Appeal in 1919. He was 
Judge of Munitions Tribunals Appeals Court from 
1916 to 1919, and president of the Naturalisation of 
Aliens (Revocation) Committee, 1918-1919. He has 
also been chairman of many other committees, includ- 
ing the Termination of the War Committee, and the 
Committee on Crime and Insanity, 1924. He was 
created Baron Atkin of Aberdovey in 1928. This will 
be Lord Atkin’s second term of office as treasurer of 
his Inn, his previous term was in 1914. 

The Master Treasurers of the Inns of Court are 
usually elected to fill the office in order of seniority 
of call to the bench of their Inn and it is now the 
custom for the treasurer to hold office for one year. 
During that time he is the executive head of his Inn. 
Bar and, generally, exercises effective supervision of 
all things concerning his Inn. 
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Voluntary Euthanasia 

A bill, introduced in the House of Lords this ses- 
sion by the Lord Ponsonby of Shulbrede but which was 
rejected on the movement for second reading by 35 
votes to 14, gave rise to considerable discussion in the 
English press and elsewhere. Its title was the Volun- 
tary Euthanasia (Legislation) Bill, by which it was 
proposed to give the choice of a painless death (under 
certain conditions) to persons suffering from incurable 
and fatal diseases involving severe pain. The condi 
tions under which permission could be given to a 
medical practitioner, duly licensed for the purpose, to 
administer euthanasia were that the patient must not 
be under the age of twenty-one years; that he must 
be of sound mind, and that he must be suffering from 
illness involving severe pain and of an incurable and 
fatal character. The patient would have been obliged 
to make application in writing stating that he was so 
suffering and that he was desirous of anticipating death 
by euthanasia. The application would then have been 
forwarded to a euthanasia referee, appointed by the 
Minister of Health, together with two medical cer- 
tificates, one by the patient’s own medical attendant and 
the other by a medical practitioner having such qual- 
ifications as might be prescribed. These certificates 
were to state the name of the disease from which the 
patient was suffering, that the illness was of an incur- 
able and fatal character and that the patient fully un- 
derstood the nature and purpose of the application he 
was making. Before granting permission to receive 
euthanasia a referee was to satisfy himself, by a per- 
sonal interview with the patient, that all these condi- 
tions had been fulfilled and that the patient fully un- 
derstood the nature and purpose of the application. 

It was provided in the Bill that euthanasia should 
be administered only by a medical practitioner licensed 
for the purpose and that it should be administered in 
the presence of an official witness. Also, for the pur- 
pose of the Coroners Act, 1889 a person receiving 
euthanasia should not be deemed to have died a violent 
or unnatural death. 

The Bill provided that the Minister of 
Health might make regulations for the issue of licenses 
to medical practitioners to administer euthanasia, pre 
scribing the duties of and fees payable to a euthanasia 
referee, and the procedure to be followed in adminis- 
tering euthanasia, and for other purposes. 

Although the bill had advocates outside as well 
as inside the House, the general feeling was well illus- 
trated by Viscount Fitzalan when, in moving its re- 
jection, he said “Instead of giving it a classical title 
he should have given it a good plain English one under- 
standable by the people and called it, what it was, a 
bill to legalize murder and suicide. Euthanasia was 
contrary to the law of nature, which branded it as evil 
and a cowardly act. To allow sentiment to run away 
with us meant an abandonment of our principles. In 
this Bill they were asked to ignore the Almighty 
Action of that kind partook of the nature of an im- 
pertinence which they would do well to avoid.” 
Marriage and Divorce 

The new Marriage Bill, now before the House 
of Commons, has also been the subject of considerable 
comment. The memorandum issued with the bill 
states that its purpose is to strengthen the institution 
of marriage and increase respect for the law by amend 
ing the laws relating to marriage and divorce. It pro- 
vides that no divorce shall be granted within five years 
of the date of marriage, but judicial separation and 


also 


nullity remain available during that time. Grounds for 
divorce under the bill are adultery, desertion for a pe- 
riod of at least three years, cruelty, incurable insanit, 
habitual drunkenness, and imprisonment under a 
muted death sentence. Judicial separation may 
granted on any grounds on which a petition f 
vorce might have been presented, and it may be 
verted into divorce after two years, subject to th 
years provision above noted. This, it is claimed 
provide a release from a state of life which, as a perma- 
nent state, was condemned by the Royal Comm 

on Divorce and Matrimonial Causes of 1912. It is als 
intended to abolish the decree nisi, which was insti 
tuted in 1860. Provision has been made in the bill “t 
enable those who cannot afford adequate professi 
assistance to bring their cases before selected justices 
in courts of summary jurisdiction, where they will have 
the advantages of the social services of 
cluding religious, legal and medical advice. The int 
tion is to introduce the machinery of 
the law of matrimonial causes concerning divorce 
nullity: but the final jurisdiction in di 

is still reserved for the High Court.” Clause 11 
vides that no clergyman of the Church of En 
shall be compelled to re-marry divorced persons 
allow the use of his church for the purpose. 

The bill has been received with considerable favor 
and it is believed that, with certain amendments, it 
is likely to pass into law. 

A bill has also been introduced in the House of 
Lords providing additional grounds for divorce in 
Scotland. They follow closely those in the Marriag: 
sill noted above, but, in addition to the provision cot 
cerning imprisonment under a commuted death set 
tence, it is also provided that a decree may be 
if the defender has, since the date of the marriage and 
within five years immediately preceding the raising of 
the action for divorce, been convicted at least 
times of a crime, and sentenced on any such convictio 
to imprisonment for a period of not less than six 
months. Unnatural offences by the ict 


' 


the courts, in 


conciliation 


granter 
three 


husband, whi 
have been a ground for divorce in England since 1857 
but not in Scotland, have also been included 


Independence of Judges 


A bill to safeguard the independence of the Ju- 
diciary was read a second time in the House of | rds 
on the 22nd of November last. This Bill is identical 
with that which passed through all its the 
House of Lords in the last but which was 
dropped in the House of Commons. The preamble r 
cites the expediency, in the interests of justice, tl 
the traditional independence of judges should be con 
firmed and maintained. In moving the 
ing Lord Rankeillour explained that the object of 
measure was to make it clear that the position 
judges remained independent and not to be confounded 
with the civil service, as events in 1931 
it had been. The Marquess of Zetland 
government keenly supported the object which the 
had in view. The bill provides that in 
hereafter enacted no provision for the 
diminution of the rights, duties, salaries or emolument 
of any persons which arise from the 
Majesty or from the holding of an 
office shall, unless expressly stated, b 
in the case of the holders or past holders of hig 
dicial office whose salaries are charged on the Consol 
dated Fund. S 

The Temple. 
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Preliminary Report of Special 
Committee on Judicial Salaries 
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Judicial Pensions 
This considered 


it as of the prepa 


9 in several states 
n of this report the states hav- 


subject 


ing judicial pension plans in force are: Arkansas, Con- 
necticut, Florida, Illinois, Louisiana, Maine, Maryland, 
Massachusetts, Minnesota, New Jersey, New York, 
North Carolina, Pennsylvania, Rhode Island, Tennes- 
see, Virginia and Wyoming. 

Wa cter S. Foster, Chairman. 


Arrangements for Annual 
Meeting, Kansas City, Missouri 


September 27—October 1, 1937 
HEADQUARTERS: 
MUNICIPAL AUDITORIUM 


Hotel accommodations, all with bath, are available 


as follows: 


Single for 
one person 
Double 

( Dble. bed 
persons ) 
Twin beds 
persons 


$ $ $ 
2.00 to 2.50 3.00 to 4.00 to 
4.50 5.00 to 
4.00 4.00 to 
5.00 
3.00 to 
4.00 to 


Aladdin 
Ambassador 
Baltimore 


3.00 to 
3.00 to 10 


8 & up 


5.00 
Bellerive. 6.00 
2.00 to 
2.50 to 
2.50 to 
3.00 to 
3.50 to 
3.00 to 
2.50 to 
50to 2 
2.50 
Sexton . .. 2.00 
ae 2.50to 3 
Westgate 1.50 to 2.50 


3.00 
3.00 
3.00 
5.00 
4.00 
4.00 
4.00 
50 


5.00 to 
3.50 to 
6.00 to 
6.00 to 
5.00 to 
4.50 

3.50 to 


6.00 8 

6.00 10 
10.00 13 to 35 
8.00 8tol5 
6.00 


Commonwealth 
Kansas Citian... 
Muehlebach 
Phillips 

Pickwick 
President 


4.50 to 
5.00 to 
4.00 to 
3.50 to 
2.50 to 
5.00 

3.00 

3.50 to 


2.50 to 


Robert E. Lee. 4.00 


»avoy 
5.00 
6.00 to 


Explanation of Type of Rooms 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by fwo persons. 

A twin-bed room contains two beds to be occu- 
pied by two persons. A twin-bed room will not be 
assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 


Ad- 


ditional bedrooms may be had in connection with 


cating bedroom containing double or twin beds. 


parlor. 

To avoid unnecessary correspondence, members are 
requested to be specific in making requests for reserva- 
tions, stating hotel desired, number of rooms required 
and rate therefor, names of persons who will occupy 
the same, and arrival date, including definite informa- 
tion as to whether such arrival will be in the morning 
or evening. 

Requests for reservations should be addressed to 
the Executive Secretary, 1140 North Dearborn Street, 
Chicago, Illinois. 
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List of Cases Citing the Restate- 
ment of the Conflict of Laws 


(This list is a supplement to Mr. Goodrich’s article 
on “Conflict of Laws since the Restatement,” in th 
February issue, Pp. 119-124.) 


All citations to earlier drafts of the Restate 
ment have been brought down to date 


§7 Law of Forum Applied 
Gray v. Gray, 174 Atl. 508, 511 (N. H. 1934). 
$9 Domicil 
In re Reuff’s Estate, 157 Misc. 680, 683, 684, 284 N. \ 
Supp. 426, 430 (Surr. Ct. 1935); State ex rel. Carlson 
v. Hedberg, 192 Minn. 193, 196, 256 N. W. 91, 93 
(1934). 
Comment d 
In re Barron, 26 F. (2d) 106, 108 (N. D. Mich. 1928) 
Comment e 
In re Barron, supra 
§10 Domicil by What Law Determined 
(1) Dicks v. Dicks, 177 Ga. 379, 384, 170 S. E. 245 
247 (1933). 
$11 One and Only One Domicil 
Dicks v. Dicks, supra 
Topic 3. Acquisition and Change of Domicil 
In re Packard’s Estate, 223 App. Div. 491, 492, 228 
N. Y. Supp. 591, 592 (4th Dep't, 1928), order amended 
225 App. Div. 731, 231 N. Y. Supp. 834 (4th Dep't, 
1928), aff'd in part and appeal dismissed in part. 251 
N. Y. 543, 168 N. E. 420 (1929). 
$14 Domicil of Origin 
In re Wendel, 144 Misc. 467, 469, 259 N. Y. 
262, 263 (Surr. Ct. 1932) 
$15 Domicil of Choice 
(2) (3). In re Dorrance’s Estate, 309 Pa. 151, 180, 163 
Atl. 303, 313 (1932) (dissenting opinion). 
$16 Requisite of Physical Presence 
Dicks v. Dicks, 177 Ga. 379, 384, 170 S. E. 245, 247 
(1933). 
$19 Nature of Intention Required 
Dicks v. Dicks, supra; Jn re Dorrance’s Estate, 115 
N. J. Eq. 268, 277, 170 Atl. 601, 605 (1934); /n re 
Dorrance’s Estate, 309 Pa. 151, 174, 175, 163 Atl 
303, 311 (1932). 
$20 Present Intention 
In re Barron, 26 F. (2d) 106, 108 (N. D. Mich. 1928) 
Dicks v. Dicks, supra 
§23 Continuing Quality of Domicil 
Dicks v. Dicks, supra. 
§24 Domicil of Person Having Two Homes 
In re Barron, supra; In re Dorrance’s Estate, 309 Pa 
176, 163 Atl. 303, 311 (1932) (dissenting opinion) 
§28 Domicil of Wife Living Apart From Husband 
Wear v. Wear, 130 Kan. 205, 222, 285 Pac. 606, 614 
(1930). 
§29 Domicil on Termination of Marriage 
Fitzgerald v. Fitzgerald, 210 Wis. 543, 547, 246 N. W 
680, 681 (1933). 
§31 Emancipated Child 
State ex rel. Larson vy. Larson, 190 Minn. 489, 492, 
252 N. W. 329, 330 (1934); Cohen v. Delaware L. & 
W. R. R. Co., 150 Misc. 450, 454, 269 N. Y. Supp. 
667, 673 (Sup. Ct. 1934). 
$34 /llegitimate Child 
State ex rel, Larson vy. Larson, supra. 
§36 Domicil on Death of Father 
State ex rel. Carlson v. Hedberg, 192 Minn. 193, 196, 
256 N. W. 91, 93 (1934) 
§37 Power of Guardian over Domicil 
State ex rel. Carlson v. Hedberg, supra. 
§38 Power of Mother over Domicil 
State ex rel. Carlson v. Hedberg, supra. 
§39 “Natural” Guardian 
State ex rel. Carlson v. Hedberg, supra. 
Comment a 
State ex rel. Carlson v. Hedberg, supra. 
$40 Domicil of Person Mentally Deficient or of Unsound Mind 
Coppedge v. Clinton, 72 F. (2d) 531, 533, n.1 (C. C. A. 
10th, 1934). 
§47 Jurisdiction over Persons in General 
Is re McCormick’s Estate, 260 Ill. App. 36, 61 (1931). 


Supp. 260, 









§50 Chattels the Title to Which is Embodied in a Docume 
(1) Hutchison v. Ross, 262 N. Y. 381, 390, 187 N 
65, 69 (1933) (court preceded citation by “cf.”) 

$51 Jurisdiction over Intangible Things 
Ebsary Gypsum Co. v. Ruby, 256 N. Y. 406, 410, 
N. E. 820, 821 (1931) 

$53 Shares in a Corporation 
Hutchison v. Ross, 262 N. Y. 381, 390, 187 N. E 
69 (1933). 

$54 Status 
In re McCormick’s Estate, 260 Ill. App. 36, 48 (193 

$65 Events Consequent on Acts Done in Another State 
Simons v. Inecto, 242 App. Div. 275, 279, 275 N. \ 
Supp. 501, 505 (3d Dep't, 1934) (dissenting opinior 

$66 Communications Sent From One State to Anot er 


Winslow Lumber Co. v. Hines Lumber Co., 125 Ore 
63, 67, 72, 266 Pac. 248, 249, 251 (1928) 

$67 Action Through Agent 
Winslow Lumber Co. v. Hines Lumber Co., supra 


$71 Exercise of Judicial Jurisdiction 
In re Freeholders of Hudson County, 105 N. J 
57, 69, 70, 143 Atl. 536, 541 (1928) (dissenting opinior 
Comment c 
In re Freeholders of Hudson County, supra 
$72 Claim and Opportunity to be Heard 
Zulkhe v. Prudential Life Ins. Co., 244 App. Div. 54 
551, 279 N. Y. Supp. 833, 835 (4th Dep't, 1935) 
$75 Notice and Opportunity to be Heard 
Mazzoleni v. Transamerica Corp., 313 Pa. 317 
169 Atl. 127, 129 (1933) 
$77 Bases of Jurisdiction 
In re McCormick’s Estate, 260 Ill. App. 36, 61 
(1931); Northern Aluminum Co. v. Law, 157 Md. 64 
646, 147 Atl. 715, 717 (1929). 
Comment a 
Vaughn v. Love, 188 Atl. 299, 303 (Pa. 1936 
$79 Individual Domiciled Within the State 
In re McCormick's Estate, 260 Ill. App. 36, 62 (1931 
Northern Aluminum Co, v. Law, 157 Md. 641, 646, 147 
Atl. 715, 717 (1929) 
§82 Appearance 
Tatum v. Maloney, 226 App. Div. 62, 69, 234 N 
Supp. 614, 622 (1st Dep’t, 1929) 
$84 Jurisdiction over One Who Acts in State 
Davidson v. Henry L. Doherty & Son Co., 241 N. W 
700, 705, 214 Iowa 739, 752 (1932) 
§89 Absence of Consent for Doing Business 
Comment a 
Iilus. 4 
Campbell v. United States Radiator Corp., 86 N 
310, 311, 167 Atl. 558, 559 (1933 
$90 Consent 
Heyman v. Coal Co., 242 App. Div. 362, 364, 275 N 
Supp. 23, 25, 26, (ist Dep’t, 1934); Mazzoleni 
Transamerica Corp., 313 Pa. 317, 321, 169 Atl. 127, 129 
(1933) 
§91 Appointment of Agent or Official 
Mazzoleni v. Transamerica Corp., supra 
Comment c 
Mazzoleni v. Transamerica Corp., supra 
$93 Ceasing to Do Business 
Simons v. Inecto, 242 App. Div. 275, 279, 275 N. \ 
Supp. 501, 505 (3rd Dep't, 1934) (dissenting opinior 
$95 Order to Institute or Defend Proceedings in Another Stat 
Katakura and Co. v. Vogue Silk Hosiery Co., 15 D 
& C. 389, 392 (Pa. 1931), aff'd, 307 Pa. 544, 161 Atl 
529 (1932). 
$100 Notice and Opportunity to Be Heard 
Zuhlke v. Prudential Life Ins. Co., 244 App. Div 
551, 279 N. Y. Supp. 833, 835 (4th Dep’t, 1935) 
§103 Jurisdiction Over Document 
First Trust Co. of St. Paul v 
468, 475, 246 N. W. 1, 4 (1932). 
Comment b 
First Trust Co. of St. Paul v. Matheson, supra. 
$106 Application of Things to Payment of Claims 
Zuhlke v. Prudential Life Ins. Co., 244 App. Div. 549 
553, 279 N. Y. Supp. 833, 838 (4th Dep’t, 1935). 
$108 Application of Debts to Payment of Claims 
Heydemann v. Westinghouse Elec. Mfg. Co., 80 F. (2d 
837, 840, 841 (C. C. A. 2d, 1936) (court cited this 
section as contra to its holdings); Zuhlke v. Pruder 
tial Life Ins. Co., 244 App. Div. 549, 551, 279 N. Y 
Supp. 833, 836 (4th Dep’t, 1935) 
§111 State of Domicil of Neither Spouse 
Bergeron v. Bergeron, 287 Mass. 524, 529, 192 N. 
86, 89 (1934). 


Matheson, 187 Mi: 





29 


130 


3132 


» 133 


2134 


3141 


3144 














314 





Cases CITING RESTATEMENT OF CONFLICT OF LAws 





221 





} State of Domicil of One Spouse 

Delanoy v. Delanoy, 216 Cal. 27, 39, 13 P. (2d) 719, 

723 (1932). 

5 Nullity 

McDonald vy. McDonald, 58 P. (2d) 163, 165 (Cal. 
1936); Davis v. Davis, 119 Conn. 194, 197, 175 Atl. 
574, 575 (1934); Dodds v. Pittsburgh, M. and B. Ry. 
Co., 107 Pa. Super, 20, 29, 162 Atl. 486, 489 (1932). 
(2) Comment 
Dodds v. Pittsburgh, M. & B. Ry. Co., supra. 
3 Alimony 
In re McCormick’s Estate, 260 Ill. App. 36, 48 (1931). 

7 Guardianship of the Person 
Wear v. Wear, 130 Kan. 205, 217, 285 Pac. 606, 612 
(1930). 

Effect of Foreign Status Unknown in Domestic Law 
Davis v. Davis, 119 Conn. 194, 198, 175 Atl. 574, 575 
(1934); Holzer vy. Deutsche Reichsbahn Gesellshait, 
159 Misc, 830 (N. Y. Sup. Ct. 1936), aff’d sine opinion, 
288 N. Y. Supp. 736 (App. Div., 1st Dep't, 1936). 

Law Governing Validity of Marriage 
Cosulich Societa Triestina di Navigazione v. Elting, 66 
I’. (2d) 534, 536 (C. C. A. 2d, 1933); McDonald v. 
McDonald, 58 P. (2d) 163, 165 (Cal. 1936); Davis 
Vv Davis, 119 Com 194, 201, 175 Atl. 574, 577 (1934); 
Loughran vy. Loughran, 292 U. S. 216, 223, n. 1 (1934) 
(court preceded citation by “=? 

Comment b 
Davis v. Davis, supra, 

22 Requirements of State of Celebration 
Cosulich Societa Triestina Di Navigazione v. Elting, 
supra; Loughran vy. Loughran, supra (court preceded 
citation by “cf.’’) 

$123 “Common Law” Marriage 
Loughran vy. Loughran, supra (court preceded citation 
by “cf.”) 

Marriage by Proxy 
Cosulich Societa Triestina Di Navigazione v. Elting, 
66 F. (2d) 534, 536 (C. C. A. 2d, 1933); Loughran v. 
Loughran, supra (court preceded citation by “cf.”) 

Marriage by Correspondence 

Loughran vy. Loughran, supra (court preceded citation 


+ 


on 


by “cf.”) 

26 Marriage Before a Consul 
Loughran y. Loughran, supra (court preceded citation 
by “cf.”) 

27 Marriage on Board a Vessel 
Loughran vy. Loughran, supra (court preceded citation 
by “cf.”) 

28 Marriage in a Nomadic Tribe 


Loughran vy. Loughran, supra (court preceded citation 
by “cf.””) 
29 Evasion of Requirement of Domicil 
Loughran y. Loughran, supra (court preceded citation 
by “cf.”); Fitzgerald v. Fitzgerald, 210 Wis. 543, 550, 
246 N. W. 680, 682 (1933). 
Remarriage after One Party to Divorce Forbidden to Re- 
marry 
Loughran v. Loughran, supra (court preceded citation 
by “cf.”) ; Fitzgerald v. Fitzgerald, supra. 
131 Remarriage after Parties to Divorce Both Forbidden to 
Remarry 
Loughran v. Loughran, supra (court preceded citation 
by “cf.’”’) 


J 


$132 Marriage Declared Void by Law of Domicil 


Loughran vy. Loughran, supra (court preceded citation 
by “cf.”); Fitzgerald vy. Fitzgerald, 210 Wis. 543, 550, 
246 N. W. 680, 682 (1933) 
133 Effect of Foreign Marriage 
Loughran vy. Loughran, supra (court preceded citation 
by “cf.”) 
134 Marriage Contrary Public Policy 
Loughran v. Loughran, supra (court preceded citation 
by . 
Law Governing Right to Divorce 
Loughran vy. Loughran, supra (court preceded citation 
by “cf.”) 
136 Law Governing Nullity 
Loughran vy. Loughran, supra (court preceded citation 
by “cf.”); McDonald v. McDonald, 58 P. (2d) 163, 
165 (Cal. 1936); Davis v. Davis, 119 Conn. 194, 198, 
175 Atl. 574, 577 (1934). 
Effect of Legitimacy Created by Foreign Law 
Dodds y. Pittsburgh, M. & B. Ry. Co., 107 Pa. Super. 
20, 30, 162 Atl. 486, 489 (1932). 


_ 


$144 Low Governing Custody 


In re McCormick’s Estate, 260, Ill. App. 36, 48 (1931). 








$145 Change of Custody Between Parents 
Yarborough v. Yarborough, 290 U. S. 202, 223, n. 19 
(1933) (Dissenting opinion) ; 1» re McCormick’s Estate, 
supra. 
§146 Custody on Legal Separation of Parents 
In re McCormick's Etate, supra. 
§148 Change of Custody by Foreign State 
Yarborough v. Yarborough, 290 U. S. 202, 223, n. 19 
(1933) (Dissenting opinion) ; Butler v. Butler, 83 N. H. 
413, 416, 143 Atl. 471, 473 (1928). 
$155 Questions of Incorporation 
First Title and Securities Co. v. Gypsum Co., 211 Iowa 
1019, 1025, 1026, 233 N. W. 137, 140 (1930). 
§158 Recognition of Dissolution or Suspension of Powers 
Standard Lumber Co. v. Inter-State Trust Co., 82 F. 
(2d) 346, 349 (C. C. A. 5th 1936). 
$162 Winding-up Foreign Corporations 
Barrett v. Smith, 183 Minn. 431, 444, 237 N. W. 15, 
21 (1931). 
§168 Refusal of State to Allow Business 
Mazzoleni v. Transamerica Corp., 313 Pa. 317, 322, 169 
Atl. 127, 129 (1933). 
$169 /mposition of Terms 
Yarborough vy. Yarborough, 290 U. S, 202, 218, n. 10 
(1933) (Dissenting opinion) ; Mazzoleni v. Transamer- 
ica Corp., supra. 
$170 Constitutional Limitations upon Imposition of Terms 
Winslow Lumber Co. v, Hines Lumber Co., 125 Ore. 
63, 67, 72, 266 Pac, 248, 249, 251 (1928). 
$179 Doing Business without Permission 
Townsend v. Rosenbaum, 60 P. (2d) 251, 261 (Wash. 
1936). 
§183 Participation in Management and Profits 
Union and New Haven Trust Co. v. Watrous, 109 
Conn. 268, 277, 146 Atl. 727, 730 (1929). 
$185 S'areholders’ Liability to Assessments or Contribution 
Broderick v. Stephano, 314 Pa. 408, 410, 171 Atl, 582, 
583 (1934). 
§186 Where Contribution can be Enforced 
Comment c 
Bates v. Cooley, 60 P. (2d) 23, 25 (Wash. 1936). 
§209 Equitable Conversion of Real Property 
Bates v. Decree of Judge of Probate, 121 Me. 176, 
183, 160 Atl. 22, 26 (1932). 
§218 Substantial Validity of Conveyance of Interest in Law 
Comment f 
Irving Trust Co. v. Maryland Casualty Co., 83 F, (2d) 
168 172 (C. C. A. 2d, 1936). 
Comment g 
Irving Trust Co. v. Maryland Casualty Co., supra. 
§239 Existence of Equitable Interests in Land 
Bates v. Decree of Judge of Probate, 131 Me. 176, 180, 
160 Atl. 22, 24 (1932). 
§244 Equitable Conversion of Trust Property 
Bates v. Decree of Judge of Probate, supra. 
§255 Capacity to Convey Chattel 
Hutchison v. Ross, 262 N. Y. 381, 389, 187 N. E. 65, 
68 (1933). 
§256 Formalities of Conveyance of Chattel 
In re L. VanBokkeien, 7 F. Supp. 639, 646 (D. Md. 
1934). 
Comment a—Caveat 
Grinnell v. Comm’r of Int. Rev., 70 F. (2d) 705, 706 
(C. C. A. 2d, 1934), aff'd, 294 U. S. 153 (1936) (When 
cited by court this was not a “caveat”). 
§257 Substantial Validity of Conveyance of Chattel 
In re VanBokkelen, 7 F. Supp. 639, 646 (D. Md. 
1934); Hutchison v. Ross, 262 N. Y. 381, 389, 187 
N. E. 65, 69 (1933). 
§260 Moving Chattels into Another State; Effect on Title 
Jewett v. Keystone Driller Co., 282 Mass, 469, 485, 
185 N. E. 369, 375 (1933) (dissenting opinion). 
§261 Chattel Embodied in a Document 
Hutchison v. Ross, 262 N. Y. 381, 390, 187 N. E. 
65, 69 (1933). 
$262 Embodiment of Right in Document 
Hutchison y. Ross, supra. 
$262 Voluntary Assignment for Benefit of Creditors 
Judd v. Forsinger, 186 Atl. 525, 526 (N. J. Sup. Ct. 
1936 ). 
$266 Effect of Taking Mortgaged Chattel into Another State 
Davis v. Standard Acc. Ins. Co., 35 Ariz. 392, 399, 278 
Pac. 384, 386 (1929); Jewett v. Keystone Driller Co., 
282 Mass. 469, 485, 185 N. E. 369, 375 (1933) (dis- 
senting opinion). 
§269 Removal with Consent of Mortgagee; Effect of Dealings 
in Second State ‘ 
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Universal Credit Co, v. 
App. 1933); Jewett v. 
(dissenting opinion) 
Conditional Sale of Chattel 
Jewett v. Keystone Driller Co., 
ion). 
Conditional Sale; 
State 
Jewett v. Keystone Driller Co., 
ion), 
Conditional Sale; Removal without Consent of Vendor 
Jewett v. Keystone Driller Co., supra (dissenting opin- 
10n ). 


Marks, 163 Atl. 810, 815 (Md. 
Keystone Driller Co., supra 
supra (dissenting opin- 
Effect of Taking a Chattel into another 


supra (dissenting opin- 


3 Conditional Sale; Removal of Chattel with Consent of 


§279 


§2s1 


§286 


$299 


$306 


$313 


$317 


$31 
§319 


$320 


§332 


$334 


Vendor 
Jewett v. Keystone Driller Co., 
ion), 

Lien and Pledge 
Universal Credit Co. v. 
App. 1933). 

Foreclosure and Redemption of Mortgage, Pledge or Liem 
Jewett v. Keystone Driller Co., 282 Mass. 469, 485, 
185 N. E. 369, 375 (1933) (dissenting opinion). 

Exercise of Power to Appoint Movables by Deed 
Grinnell vy. Comm’r of Int. Rev., 70 F. (2d) 705, 706 
(C. C. A, 2d, 1934), aff'd, 294 U. S. 153 (1936). 

Administration of Trusts of Movables Created Inter Vivos 
Sanders v. Hall, 74 F. (2d) 399, 404, n. 4 (C. C. A, 
10th, 1934). 

Administration of Trusts of Movables Created by Will 

Comment c 
In re Vanneck’s Will, 158 Misc. 704, 706, 286 N. Y. 
Supp. 489, 492 (Surr. Ct. 1936). 

Administration; by What Court Supervised 
Swetland v. Swetland, 105 N. J. Eq. 608, 617, 149 Atl. 
50, 53, 54 (1930). 

Comment a 
In re Vanneck’s Will, 158 Misc. 704, 706, 286 N. Y. 
Supp. 489, 492 (Surr. Ct. 1936). 

Will of Movables 
In re Hauge’s Estate, 92 Mont. 36, 43, 44, 9 P. (2d) 
1065, 1068 (1932) ; Grinnell v. Commissioner of Int. Rev., 
70 F. (2d) 705, 706 (C. C. A. 2d, 1934), aff'd, 294 U. S. 
153 (1936). 

Comment b 
In re Hauge’s Estate, 92 Mont. 36, 43, 44, 9 P. (2d) 
1065, 1068 (1932). 

Place of Contracting 
Brocalsa Chemical Co. vy. Langsenkamp, 32 F. (2d) 
725, 729 (C. C. A. 6th, 1929); Illinois Fuel Co. v. 
Mobile & O. Ry. Co., 319 Mo. 899, 913, 8 S. W. (2d) 
834, 838 (1928). 

Formal Contract 
State of Ohio ex rel. Fulton vy. Purse, 273 Mich 
509, 510, 263 N. W. 874, 875 (Mich. 1934). 

Formal Renewal Contract 
Palmer Nat. Bank v. Van Doren, 260 Mich. 310, 

244 N. W. 485, 486 (1932). 

Comment b 
Palmer Nat. Bank v. Van Doren, supra 

Insurance Policy Delivered by Mail 
Sun Ins. Office v. Mallick, 160 Md. 71, 81, 82, 
Atl. 35, 40 (1931). 

Insurance Policy Delivered by Agency 
Sun Ins, Office v. Mallick, supra, 

Insurance Policy Mailed to Broker 
Sun Ins. Office v. Mallick, supra 

Accommodation Paper 
Twentieth Street Bank vy. 
(Ky. App. 1935). 

Law Governing Validity of Contract 
Mutual Benefit Health & Acc. Ass’n vy. Baldridge, 70 
F, (2d) 236, 239 (C. C. A. 10th, 1934); Louis Dreyfus 
v. Paterson S. S., 43 F. (2d) 824, 826 (C.C. A. 2 


2d, 


supra (dissenting opin- 


Marks, 163 Atl, 810, 815 (Md. 


Diehl, 85 S. W. (2d) 865 


725, 729 (C. C. A. 6th, 1929); Illinois Fuel Co, v 
bile & O. Ry. Co., 319 Mo. 899, 924, 8 S. W. (2d) 834, 
843 (1928); State of Ohio ex rel. Fulton v. Purse, 
273 Mich. 507, 509, 510, 263 N. W. 874, 875 (Mich. 
1934) ; Dougherty v. National City Bank of N. Y., 
157 Misc, 849, 857, 285 N. Y. Supp. 491, 501 (Sup 
Ct. 1935). 

Formalities for Contracting 
Lavas v. Smith Co., 178 Atl. 651, 653 (Del. Super. 
1935). 


Inquiring, analytical executives have discovered 
that their greatest energy-waster is ROUTINE 
that often unnecessary daily evil. 

The morning mail, for instance, is a routine 
racketeer! How much time and energy does it 
steal from you? Did you put today’s letters 
aside until your secretary was free . . . and then 
RE-READ them when she was ready for dicta- 
tion? 

With a Pro- 
technic Ediphone, you Voice-Write answers THE 
FIRST TIME you read the mail. 

That is only an instance of the “steady applica- 
tion” which the Ediphone gives. Multiply that 


over and over—IMMEDIATE confirmation of 


telephone calls, answering memos, recording 


Cut out that needless repetition! 


conference highlights—and you have Reduced 
Effort. You have Added 20% to 50% 
Business Capacity! 


to your 


Use it in your own of- 
Plan. Tele- 


phone The Ediphone, Your City, 


Discover the Ediphone! 
fice on the “You-Pay-Nothing” 


or address your inquiry to Desk 
AB-27, Thomas A. Edison, Inc., 
West Orange, New Jersey. 








Cases CitiInc RESTATEMENT OF CONFLICT OF LAws 

















16 Law Governing Extent of Contractural Obligations 
Indemnity Ins. ( f N. Amer. v. Stamberger, 37 
Ohio App. 236, 246, 174 N. E. 629, 633 (1930). 


efenses 





Commissioner of Int. Rev. v. Hyde, 82 F. (2d) 174, 
176 (C. ¢ \. 2d, 1936) 
ight of Assionee t ryment 
mment a 
Barbin v. Moor s5 N. H. 362, 364, 159 Atl. 409, 
411 (1932). 
SUCCESSIVE 2 I1ssignment 


Wishnick y. Preserves & Honey, Inc., 153 Misc. 596, 
598, 275 N. Y. Supp. 420, 422 (Sup. Ct. 1934). 


5 Place of Performan 


Swift v. Clay, 127 Kan. 148, 150, 272 Pac. 170, 171 
(1928). 

58 I aw Governin 7 ferjormance 
Swift v. Clay ipra 


Illegality of Performance 
Compania de Inversiones Internacionales vy. Industrial 
Mtge. Bank of Finland, 269 N. Y. 22, 32, 198 N. E 
617, 621 (1935) 
Person to Whom Performance Rendered 
Wishnick v. Preserves & Honey, Inc., 153 Misc. 596, 
598, 275 N. Y. Supp. 420, 422, 423 (Sup. Ct. 1934). 
Discharge of Contract by Subsequent Transaction 
Dougherty v. National City Bank of N. Y., 157 Misc. 
849, 857, 285 N. Y. Supp. 491, 501 (Sup. Ct. 1935). 
Scope Note of Topic 1 of Chapter 9—Torts 
Benton v. Safe Deposit Bank, 255 N. Y. 260, 265, 174 
N. E. 648, 649 


The Place of Wr 


Conklin vy. Canadian-Colonial Airways, Inc., 266 N. Y. 
244, 248, 194 N 692, 694 (1935); Benton v. Safe 
Deposit Bank, supra 
Note: Summary ules in Important Situations De- 
termining Where a rt is Committed 


Rule 5 
Benton v. Safe De; 

I aw Ge 
Scheer v. Rockne Motors Corp., 68 F. (2d) 942, 943 
a. A. 2d, 1934 The Mandu, 15 F. Supp. 627, 629 
(E. D. N. Y. 1936 General Acc. Fire and Life 
Assur. Corp. v. Zerbe Const. Co., 269 N. Y. 227, 231, 
199 N. E. 89, 90 (1935) (court preceded citation by 
“a. P 

Law Governing Liability-Creating Conduct 
Reed & Barton Corp. v. Maas, 73 F. (2d) 359, 361 
(C. C. A. 1st, 1934 Mike v. Lian, 185 Atl, 775, 777 
(Pa. 1936 

Comment a 
Benton v. Safe Deposit Bank, 255 N. Y. 260, 265, 174 
N. E. 648, 649 l 


Bank, supra 


verning Plaintiff’s Injury 


Z 


80 Application of Standard of Care 
Comment b 
Singer v. Messina Pa. 129, 136, 167 Atl. 583, 585 
(1933) 
81 Specific Conditions of Liability 
Benton vy. Safe Deposit Bank, 255 N. Y. 260, 265, 174 
N. E. 648, 649 
82 Duty or Privilege t 


Gray v. Gray, 174 Ati. 508, 509 (N. H. 1934); Ben- 
ton v. Safe Deposit Bank, supra 

83 Causation 
Gray v. Gray, supra 


84 Recognition of Foreign Cause of Action 
Irving Trust ( Maryland Casualty Co., 83 F. 
(2d) 168, 171 (C. C. A. 2d, 1936); Gray v. Gray, 
supra; Benton v. Safe Deposit Bank, supra. 
(2) 


Mike v. Lian, 185 Atl. 775, 777 (Pa. 1936). 

85 Contributory Negligence 
Jerrell v. New York Cent. R. R., 68 F. (2d) 856, 857 
(C. C. A. 2d, 1934), cert. denied, New York Cent. 


R. R. v. Jerrell, 292 S. 646 (1934) ; Gray v. Gray, 
174 Atl, 508, 509 (N. Y. 1934); Holzer v. Deutsche 
Reichsbahn Gesellshaft, 159 Misc. 830 (N. Y. Sup. Ct. 
1936), aff'd, sine opinion, 288 N. Y. Supp. 736 (App. 
Div., 1st Dep't, 1936); Olson v. Omaha & C. B. St. 


Ry., 267 N. Y. 246, 248 (Neb. 1936). 
3386 Liability to Servant for Tort of Fellow Servant 
Gray v. Gray, supra 
3387 Vicarious Liability 
Gray v. Gra 
‘8 Defenses 


Gray v. Gray, supra 










§389 Discharge or Modification of Cause of Action 


Gray v. Gray, supra. 


§390 Survival of Actions 


$391 


$394 


§395 


$396 


$397 


$398 


$399 


$400 


$402 


§419 


$420 


§438 


§449 


§450 


Dougherty v. Gutenstein, 10 F. Supp. 782, 784 (S. D. 
N. Y. 1935); Gray v. Gray, supra; Herzog v. Stern, 
264 N. Y. 379; 382, 191 N. E. 23 (1934), cert. denied, 
293 U. S. 597 (1935); Domres v. Storms, 236 App. 
Div. 630, 635, 260 N. Y. Supp. 335, 342 (4th Dep't, 
1932). 

Comment | 
Dougherty v. Gutenstein, supra; Herzog vy. Stern, supra. 

Right of Action for Death 

Ghilain v. Courture, 84 N. Y. 48, 50, 146 Atl. 395, 396 
(1929) ; Dickinson v. Jones, 309 Pa. 256, 260, 163 Atl 
516, 517 (1932). 

Person to Bring Suit 
Dickinson v. Jones, supra. 

Right of Action to Widow or Named Relative 
Ghilain vy. Couture, supra, 

Right of Action to Executor or Administrator 
Ghilain vy. Couture, supra; Wikoff v. Hirschel, 258 
N. Y. 28, 32, 179 N. E. 239, 250 (1932); Dickinson v. 
Jones, supra. 

Limitation of Action for Death 
Rosenzweig v. Heller, 302 Pa. 279, 283, 153 Atl. 346, 
347 (1931). 

Compensation under Act of State of Employment 
Alaska Packers Ass'n v. Industrial Acc, Comm., 1 Cal. 
(2d) 250, 259, 34 P. (2d) 716, 721 (1934). 

Comment a 
Alaska Packers Ass’n vy. Industrial Acc. Comm., supra. 

Compensation under Act of State of Harm 
Alaska Packers Ass'n vy. Industrial Acc. Comm., 1 
Cal. (2d) 250, 260, 261, 34 P. (2d) 716, 721, 722 
(1934). 

Neither Employment Nor Injury in State 
Selser v. Bragmans Bluff Lumber Co., 146 So. 690, 696 
(La. App. 1933); Liggett & Meyers Tobacco Co. v. 
Goslin, 163 Md. 74, 83, 160 Atl, 804, 809 (1932). 

Effect of Two Acts Governing Injury 
Salvation Army v. Industrial Comm., 219 Wis. 343, 

348, 263 N. W. 349, 352 (1935). 

Effect of Previous Award 
Salvation Army v. Industrial Comm., supra. 


3 Interest as Damages for Breach of Contract 


uo 
o 
io 


Parker v. Hoppe, 257 N. Y. 333, 343, 178 N. E. 550, ! 
(1931). 

Interest on Injury to Property 
Parker v. Hoppe, supra. 

Interest on Foreign Judgment 
Parker v. Hoppe, supra. 

Vacated Judgment 

Comment a 
McDonald v. McDonald, 228 App. Div. 341, 347, 239 
239 N. Y. Supp. 533, 539 (1930). 

Judgment Ordering or Enjoining Act 
Curtis v. Campbell, 76 F. (2d) 84, 85 (C. C. A. 3d, 
1935). 

Effect of Valid Foreign Judgment 

Comment i 
McDonald v. McDonald, 228 App. Div. 341, 349, 239 
N. Y. Supp. 533, 541 (1930). 

Right Resulting From Conferring Benefit 

niversal Credit Co. v. Marks, 163 Atl. 810, 815 
(Md. App. 1933). 

Bastardy Proceeding at Domicil of Father 
Curtis v. Campbell, 76 F. (2d) 84, 85 (C. C. A. 3d, 
1935). 

Legislative Jurisdiction to Impose Obligation to Support 
Yarborough v. Yarborough, 290 U. S. 202, 224 (1933) 
(dissenting opinion). 

Enforcement of Foreign Decree for Alimony 
Bentley v. Calabrese, 155 Misc. 843, 845, 290 N. Y. 
Supp. 454, 456 (Sup. Ct. 1935). 

Effect of Judgment Against Foreign Administrator un- 

der Statute 

Comment a 
York v. Bank of Commerce & Trust Co., 19 Tenn. 
App. 594, 603, 604, 93 S. W. (2d) 333, 339 (1935). 

Comment b 
York v. Bank of Commerce & Trust Co., supra. 

How Claims Against an Insolvent Estate are Paid 
Hospelhorn vy. General Mot. Corp., 182 Atl. 442, 446 
(Md. 1936). 

How Claims Against an Insolvent Estate are Paid; Pro- 

portionate Payment 
Hospelhorn v. General Mot. Corp., supra. 
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§584 Determination of Whether Question is One of Procedure 
Crampton v. Frione Co., 1 F. Supp. 989, 990 (D. Conn. 


1932). 
§585 What Law Governs Procedure 
Crampton v. Frione Co., supra. 
§588 Parties 


General Acc. Fire & Life Assur. Corp., v. Zerbe Const. 
Co., 269 N. Y. 227, 231, 199 N. E. 89, 90 (1935) (court 


preceded citation by “cf.”) 
§594 Mode of Trial 


Singer v. Messina, 312 Pa. 129, 135, 136, 167 Atl. 


585 (1933). 

§595 Proof of Facts 
Olson v. Omaha & C. 
248 (Neb. 1936). 


B. St. 


Mertz v. Mertz, 3 N. E. 


Ry., 267 N. W. 


(2d) 597, 599 (N. Y. 1936). 


Comment c 


Mertz v. Mertz, 3 N. E. (2d) 597, 601 


§612 Action Contrary to Public Policy 
Mertz v. Mertz, 3 N. E. (2d) 597, 598 (majority 
ion), 600 (dissenting opinion) 


(N. Y. 1936). 


(N. Y. 1936 


(dissenting opinion) ; Domres vy. Storms, 236 App. Diy 


630, 632, 260 N. Y. Supp. 335, 338 (4th Dep't, 1932 
In re Killough’s Estate, 148 Misc. 73, 90, 265 Y 


Supp. 301, 322 (Surr. Ct. 1933). 


Illus. 1 and 2 


583, 


Windt v. Lindy, 84 S. W. (2d) 99, 100 


(Tenn 


cert. denied, 296 U. S. 637 (1936) 
§621 Proof of Foreign Law 


246, General 


Motors 


Acc. Corp. v. Foley, 311 Pa 


481, 166 Atl. 909, 910 (1933). 
§609 Action Would Result in More Onerous Duty $622 Foreign Common Law 





General Motors Acc. Corp. v. Foley 


supra 


Current Events 


power to define and regulate the prac- 
tice of law being inherent in the court, 
no statute is necessary to authorize the 
exercise of such power.” He then con- 
tinued to discuss the extent of the 
court’s power to regulate the practice 
of law and maintained that it was ex- 
clusive of the power of the legislature 
on the subject, following the Illinois 
case of People v. People’s Stock Yards 
State Bank. 

Chief Justice Ellison, with whom four 
other judges concurred, agreed with the 
result but disagreed with this view of 
the relationship of the legislature and 
the court. His view, which he sustained 
with abundant authority, was that while 
the court had inherent power to define 
and regulate the practice of law, the 
legislative department could enact laws 
on that same subject if and insofar as 
such statutes did not destroy the inher- 
ent power of the courts and that the 
enactment of such statutes was a valid 
exercise of the police power. He also 
referred to some decisions holding that 
the courts recognize legislative acts reg- 
ulating the practice of law only out of 
comity or general acquiescence and to 
the view held in a few cases that the 
power of the courts to determine the 
qualifications of persons licensed to 
practice law is exclusive. He concluded 
that since there was a valid Missouri 
statute prohibiting laymen from practic- 
ing law and defining the practice of law, 
among other things as including the ap- 
pearance in a representative capacity 
before any board or commission con- 
stituted by law, respondents had violated 
the law and should be punished for con- 
tempt. His opinion is the most recent 
and one of the fullest discussions of the 
whole question of the inherent power of 
the court to regulate the practice of law. 
It also contains in the form of an ad- 


(Continued from page 165) 


dendum, a valuable summary of the con- 
stitutional and code provisions of the 
United States and the several states rela- 
tive to the making of statutes or rules 
of practice and procedure. 

Judge Gantt filed a separate concur- 
ring opinion in which he argued that 
the Supreme Court had the exclusive 
power to define and regulate the prac- 
tice of law and that the legislature could 
not encroach on this power. But in his 
opinion the legislature could enact 
statutes condemning unauthorized prac- 
tice under its police power and such 
statutes did not encroach on the court’s 
power and were therefore, as in this 
case, constitutional. 


Rhode Island Also Discusses 
Inherent Power 


It is interesting to note that a very 
recent decision of the Rhode Island Su- 
preme Court in the case of Creditors 
Service Corporation v. M. Joseph Cum- 
mings et al. (C. Q. No. 593) also dis- 
cusses inherent power and agrees with 
the views expressed by Chief Justice El- 
lison, set forth above. This was a case 
in which the Plaintiffs sought to en- 
join the chief of the division of banking 
and insurance and the department of 
taxation and regulation of Rhode Island, 
and the Attorney General from enforc- 
ing the provisions of a chapter of the 
statutes forbidding laymen to practice 
law and enumerating certain things 
which were included in that phrase, on 
the ground that it was an unconstitu- 
tional invasion of the power of the judi- 
ciary. The court held that the legisla- 
tion was a valid exercise of the police 
power of the state and reaffirmed its de- 
cision in the leading case of Rhode 
Island Bar Association v. Automobile 


Service Association, which case 
terpreted to declare: 

“The practice of the law is aff 
with a public interest. It is, therefore 
the right and duty of the state to regu 
late and control it so that the 
welfare will be and prot 

Assuring protection to duly licensed 
attorneys and 
vasions of their franchise by 
ized persons is only incidental or 
ondary to its primary 
and irreparable injury can come 
people, and the proper administratior 
of justice can be prevented, by the w 
warranted intrusion of wunauthorize 
and unskilled persons into the practice 
of law.” 


served 


counsellors against 


unaut! 


purpose. 4 
to the 


Missouri and Virginia 


Decide 
Against Collection Agencies 


In two important collection agency 
decisions recently rendered, the 5u 
preme Courts of Missouri and Illinois 
held that the respective organizations 
involved were engaged in the practice 
of law. 

In the Missouri case of State ex inf 
Roy McKittrick, Attorney General v 
C. S. Dudley & Company Ni 
34,682), the court found the compan) 
had split fees with attorneys engaged 
by it to collect accounts for its ct 
tomers contrary to the provisions 
Missouri statutes and had practiced 
law. An injunction was granted 
the company was fined one dollar 
an ouster writ was refused. 

The action of the lower court 
case of Bar Association of the City o! 
Richmond v. Richmond Association of 
Credit Men was upheld by the Virginia 
Supreme Court on January 14 in a de 
cision in which it was declared that 
“by assuming and maintaining control 
over the services of the lawyer, the 
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rbed and de- 
ect personal 
which 
and 
and has been practising law. 
Goodman Case Decided Against 
Claim Adjuster 
rehearing of the Go 
is (People ex rel The Chicago 
Association v. Goodman, No. 
the respondent found 
of contempt of court was 
$50,000, three judge 
that ; 
ng a large business in 


association has abs« 
the relation of dit 
nce and 
to exist 


responsibility 


between attorney 


diman case 


was 
and 
lissenting. 
case a lay claim adjuster, 
adjusting 
including 
fil- 
il Commis- 


for injured workn 
ng settlements, preparng 
g papers with the Indust 
appearing and prose 
it and on occasion hiring 
was held to be unl 


and 
uting cases 
attor- 
wiully prac- 
iaw. 
will be re- 
March issue of UNAv- 
NEws published 
\ssociation’s Com that 


+ 


se cases fully 
in the 
RIZED Prac TICE im 


on 


Bar Associations Act on 


Court Proposals 
\TE Bar 
either l 


reterenda I 
Executive Com 


and local \ssociations, 


by through 
are ex- 
President's 
Very lit- 
paid 


ng their views on tl 


al reorganization pla 


ttention apparently | 


is being 
s time to any proposals 


excepting those affecting the Supreme 
Court. Here are the results of the vote 
f some of the Associations: 

Illinois State Bar Association, 2,062 
against the proposals affecting the Su- 
preme Court and 367 in favor; Chi- 
cago Bar Association, 2,083 against, 533 
for; Bar Association of the City of 
New York, 517 against, 88 for; San 
Francisco Bar Association, 703 against, 
129 for; Denver Bar Association, 172 
against, 55 for; Indiana (all lawyers in 
State), 2149 against, 540 for. 

St. Louis Bar Association, 232 
against, 14 for; Rhode Island Bar As- 
sociation, 264 against, 18 for; Virginia 
State Bar Association, 230 against, 51 
for; Milwaukee County Bar, 282 
against, 39 for; Washington State Bar 
Association, 5 to 1 against; New Jer- 
sey State Bar Association, vote at reg- 
ular mid-winter meeting “almost unani- 
mously against’; Cincinnati Bar Asso- 
“overwhelming majority 
against”; Connecticut State Bar Asso- 
ciation (incomplete), 366 against, 9 for. 

Executive Committee of Mississippi 
State Bar, 10 against, 3 for; Cleveland 
Bar Association, Executive Committee 
opposed plan; Buffalo Bar Association, 
602 against, 89 for; Los Angeles Bar 
\ssociation’s Board of Trustees op- 
posed plan; New York State Bar As- 
Executive Committee 
posed plan (32 to 2) and voted to con- 
duct referendum. 

This list of 
plete. It merely represents the scat- 
tered returns received up to March 2. 


ciation, 


sociation’s Op- 


is course very incom- 


New York Judicial Council Reports Substantial Results 
from Attack on Law’s Delay and Other Evils—Statis- 


er 


tics Showing Present Situation in Courts 


V arious 


Recommendations 


BSTANTIAL and 
esults from its effort 


problems of undue delay 


encouraging 
» deal with 

complex- 
in the ad- 
hown in the 
Report of the Judicial 
\ ork, sub- 


January 


uncertainty and expensé 
tration of Justice aré 
Annual 
incil of the State of Ne 
1 to the Legislature 
Vhen the Judicial Council was or- 
ed in 1934, a summary of the re- 
it under- 
task, the 


bringing actions 


rt given to the press states, 
its 
nation of delay in 
rial in the civil courts 

been the chief defect in the proper 
nistration of justice New York. 
tates, “From this 


the ther 


as most 


important 


which has al- 


Council’s Report 

stem of 
resent judicial syste! 
, uncertainty and comple 
g the two and a half vears of 
ence, the Council has 


most evils of 
such as ex- 
xity. Dur- 
its ex- 


attacked these 


evils. More than seventy of the Coun- 
cil’s recommendations tending to their 
elimination have been put into effect by 
the Legislature and rule-making bodies. 
Over and above any improvements due 
to specific recommendations, the Coun- 
cil believes that its existence has stimu- 
lated among the members of the Bench 
and Bar a quickened morale and a re- 
newed faith in the ‘efficacy of effort.’ It 
therefore, encouraging to consider 
the extent to which the problems of un- 
due delay, complexity, uncertainty and 
expense are coming under control and 
approaching solution. To provide such 
a solution, the Council will continue to 
make further recommendations for re- 
organization of the courts, improve- 
ments of procedure and methods of ad- 
ministration, and increased effort by the 
judiciary, and to overcome, as far as is 
humanly possible, the obstacles that now 


1S, 


stand in the way of a more perfect ad- 
ministration of justice.” 


Statistical Evidence of Improve- 
ment 


How successful the unremitting at 
tacks of the Council on these problems 
have been, the summary continues, ap- 
pears from the Report which makes 
available, for the first time, full statisti- 
cal information on the work of all the 
courts in the State. Thus the Report 
states that delay and congestion in the 
court calendars are at present less than 
they have been for generations. By con- 
tinuing efforts the Council is confident 
that in the near future every action will 
be assured of a speedy and efficient trial. 
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The statistical standard ( 
by the Council is six months in the ordi 
nary jury case for negligence. Other 


types of cases are generally disposed of 


within a few months 
The calendars of the inferior courts 
of New York City, whicl 
larly congested, have improved markedly 
during the past two years ley 
York City Court, according to the Re 
port, cases pending decreased from 
30,430 in 1934 to 19,000 in 1935. and to 
15,092 in 1936, a decrease of 50% in the 
two year period. Delay has declined 
equally sharply. In addition to elimi- 
nating delay in commercial cases, delay 
in tort cases has been further decreased 
during 1935-1936 from 31 to 20 months 
in jury and non-jury cases in New York 
County, from 40 to 21 months in jury 
cases in Bronx County, and in K 
County from 42 to 37 months it 





nos 
Ine 


ury 











cases and from 26 to 6 months in non- 
jury cases. 

In the New York City Municipal 
Court, from June, 1934, to June, 1936, 
the number of cases on the trial calen- 
dar has been cut down by half, from 
73,836 to 43,181. Delay has been elim- 
inated throughout the court except on 
the tort calendars of the Manhattan and 
Brookyn Central Jury Parts. It may 
now be possible, therefore, to eliminate 
the remaining delay and arrears of cases 
by June, 1937. The Small Claims Part 
of the Court dealing with cases under 
$50 disposed of 20,606 cases without de- 
lay of more than a few days 

In the Supreme Court the calendars 
have remained at about the same level. 
The delay, however, partly through 
proper assignment of Justices, has 


somewhat decreased. There is at pres- 


ent delay in the Supreme Court of over 


News of the Bar Associations 


Oklahoma State Bar Holds Meeting—President Richard- 
son ;'Advocates Creation of Intermediate Appellate 
Courts—Study of Better Plan for Judicial Selection 
Urged—Resolution Regarding Appointment of 


Federal Judge 


HE fact that the Bar of Oklahoma 
{ keeping step with the American 
Bar Association, and other State Bar 
Associations, was evidenced by the in 
terest in proceedings at the Seventh an 
nual meeting of the State Bar of Okla 
homa, held in Oklahoma City, Decem 
ber 29th and 30th, 1936 

President E. L. 
annual address before the general as- 


Richardson, in his 


sembly, in advocating a reform in the 
Judiciary of the State, suggested the 
creation of intermediate appellate 
courts, and urged that a committee be 
appointed, or that the Judicial Council 
be given the power, to investigate fully 
the set up of intermediate appellate 
courts now functioning in a number of 
states of the Union. He suggested the 
creation of intermediate appellate courts 
which should have final jurisdiction 
over all matters, aside from public and 
constitutional questions, up to a cer- 
tain amount, and that it should be the 
duty of these courts to hold a term 
of court at stated times throughout the 
year, in each county in order that ap- 
peals from the respective counties might 


be heard in the county from which the 
appeal came. 

Here the court would have the op- 
portunity of examining the original ex- 
hibits and the litigant himself could be 
present if he desired and hear the argu- 
ments of counsel and the questions of 
the Court. By this method appeals 
could be perfected and heard in from 
four to six months after they were 
tried, which would result in the elim- 
ination of a great number of appeals 
that are now being taken purely for the 
purpose of delay, and reduce the great 
amount of small cases that now come 
before the Supreme Court. 

President Richardson also urged the 
reduction of the number of jurors try- 
ing civil cases from twelve to six. 
Unauthorized Practice of the Law 

Ben B. Blakeney, Jr., Chairman of 
the Committee on Unauthorized Prac- 
tice of the Law, in his annual report 
to the State Bar, stated that it was the 
opinion of the committee that the pub- 
lic was not properly advised as to the 
dangers of unauthorized practice, and 
that the problem of the unauthorized 
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six months in only ten count 


June, 1935, such delay had exist 





counties and in Ju l 
ties. The delay in six of these t 


ties is borderline del 





overcome during the comit 

is especially true of Westchest un 
where delay during the past t vear 
dropped from 38 to 7 months and t 
cases on the calendars were re 

50%. This is largely attributable to th 


transfers of Justices of the Suprem 
Court from the Third and Fourth De 
partments. 

The report lists the more i portant 
of the thirty-six Judicia l 
mendations which were 
and gives a number of its latest recor 
mendations. Hon. Frederick 
Chief Judge of the Court of Ay pe ils. 
Chairman of the l 





practice of the law was to a great extent 
a matter of educatior 
that we might put a layman in jail f 

practicing without a license and that 
it would have the effect of making a 
martyr of that particular person, but 
that it would show the public that law- 


} 


yers could bette: erve thet 


lawyer was under control at all! times 


had a code of ethics to which he must 
conform, and that the public had 
course, through the bar, against a! 


lawyer who failed to live wy 
oath of office. We would ther 
curbing tl 
thorized practice of th 
have in the past 





greater progress 


c aw 


State Bar Examiners 
Mr. Ray McNaughto 


Chairman of the Committee of State 
Bar Examiners, in his annu 
urged the increase of acadet an 
legal training of candidates for the bar 
He pointed out the weakn 





Oklahoma system as it now stands, com- 
paring our high percentage of 
in bar examinations with the | pet 
centage of failures in Kansas, giving 4s 
a reason the Kansas requirements whic 
are the highest of any state in the Ur 
ion. In other words, they d 
the unfit long before they g 


examining Board. 

Chairman McNaughton pt 
work of the National Conference of Bar 
Examiners in their character 
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NEWS OF THE BAR ASSOCIATIONS 











Floyd A. Wright of the Okla 
University ] >< )] Cha 
of the Restate t of the Law 
ttee, € x plain 1 to the meeting the 
hat v € g ed on by tl 
tee He ta it it has al 
nished the restatement of Agen- 
nflict of Lav Contracts and 
that the | Governors is 
for an assistant to carry on this 
and that the mittee has been 
sful in securing an appropriation 
h the National outh Adminis 
whereby students, who showed 
tness in this kind of work, could 

ed in checking annotations 
Wright complimented the work 


Henry M. Gray, a member of 


subject of trusts, 


W yn he Conflict 


Judicial Selection 


of the outst g idresses of 
ting was tl ress of Mr. A 
ce of Hug h a, entitled 
untry vve dea oO! Judic il 
n M l vent into the 
o! tl e sel in 1 ele t 1 oF 
tating tl st of the tech- 
no 4 the practice 
law proceedings of 
were f decisions by 
udges na Judge 
be I sition as al 
la g st, he 

uw the ike 


the decision unbiased by the uniform of 
e player or by criticism from the 
bleachers. 

He urged th*t a committee be ap- 
pointed to study various plans now in 
vogue in many States and to work out 
one whereby the Judiciary would be ap- 


th 


nted under proper safeguards—that 

the plan set up should not permit the 
Chief Executive or a member of the 
legislative body to pay a political debt 
in this way. 

After Mr. Trice’s address, the fol- 

ng resolution addressed to the Pres- 
ident, the Attorney General of the 
United States and Senators Elmer 
Thomas and Josh Lee was adopted: 

“Whereas, the Congress of the United 
States has authorized the appointment 
of an additional Federal Judge in Okla- 
homa, and 

“Whereas, the press of the State has 
repeatedly charged that the appointment 
to be made is, or will be, controlled by 
politics, disregarding qualifications or 
ability 

“Therefore, Be it Resolved by the 
Oklahoma Bar Association in conven- 
tion assembled this 30th day of Decem- 
ber, 1936, that we deplore the unfavor- 
able publicity given to the honored and 
exalted position of Federal Judge, and 
we urge that the selection of Judge be 
made from the many qualified and com- 
petent members of the Bar of Okla- 
homa without regard to political prefer- 
ment. That such appointee shall pos- 
sess sound legal education, with capac- 
ity and inclination to render fair judg- 
ment, and possess basic and inherent 
qualifications of independence and _ in- 
tegrity. 

The appointment of Federal Judges, 
who hold office for life, should not be 
made to pay political debts, but the wel- 
fare of the citizenship of Oklahoma 
should receive first consideration, and 
to such appointee, possessing the quali- 
fications herein set out, we pledge our 
help and cooperations.” 


Criminal Law 

The Section on Criminal Law, recom- 
mended the following matters to the 
Board of Governors for submission to 
the legislature for consideration : 

(1) When the issue of insanity of 
the defendant is raised in a criminal 
case, should a statute be enacted, pro- 
viding that the Court must appoint dis- 
interested medical witnesses to examine 
the accused and to testify at the trial? 

(2) Should the statute provide for 
an alternate juror in criminal cases? 

(3) Should county attorneys be re- 
quired to submit a summary of the rec- 
ord and citations of authority, to assist 
the Attorney General in appeals of 
cases in their county? 

The following recommendations of 
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the section were withheld for further 
consideration : 

(1) Should the defendant, deciding 
to put in issue the defence of an alibi, 
be required to give more than five days 
notice as provided in the recent statute 
of the State of Oklahoma, and if so, 
how many days notice should the gov- 
ernment be given of this defense? 

(2) Should a statute be enacted au- 
thorizing the County Attorney in the 
trial of a criminal case, to comment on 
the fact that the defendant did not take 
the stand? 

(3) Should a statute be enacted au- 
thorizing the trial Court to fix the pun- 
ishment in capital cases? 

(4) Should the general statutes pre- 
scribing punishment for different types 
of crime, be amended to provide only 
for a maximum sentence ? 

(5) Should the statute be amended 
for a majority of jurors to return a 
verdict of conviction or acquital in 
criminal cases, in the manner as the 
statute provides for a verdict in civil 
cases? 

Taxation 

The section on taxation reported a 
very enthusiastic meeting. It dealt with 
the work which the committee had done 
in assisting the Oklahoma Tax Com- 
mission during the past year in pub- 
lishing the Oklahoma Tax Code. A 
committee was appointed by this sec 
tion to cooperate with and assist the 
Oklahoma Tax Commission in its en 
deavors to bring about a revision of 
the lax laws of the State of Oklahoma. 


Real Estate 
The section on Real Estate Law 
urged that Section 1193, Oklahoma 
Statutes 1931, be amended so that the 
homestead will be treated as a part of 
the assets of the decedent, for the pur- 
pose of determination of heirship, and 
that where there are no assets belong- 
ing to an estate, except the homestead, 
there be a short and simple method pro- 
vided whereby the County Court could 
take jurisdiction, and upon reasonable 
notice, make a finding designating the 
heirs and the rights of the homestead, 
and that the statutes requiring the giv- 
ing of notice in probate procedure be 
amended so that all notices be the same 
length of time. 
Corporation Law 
The report of the Corporation law 
section recommended the re-draft of the 
entire corporation statutes of the State 
of Oklahoma, and that the State Bar 
of Oklahoma, acting through the Board 
of Governors, employ or cause to be 
employed a competent person or com- 
mittee, to prepare and submit to the 
State Bar a draft of a proposed modern 
and adequate chapter on corporation 





law, and that the same be submitted to 
the legislature for enactment. 

A very interesting paper on “Co- 
operative Corporations” was delivered 
by Miss Mary Francis of Oklahoma 
City, president of the Women Lawyers 
of Oklahoma. 

The annual banquet of the State Bar 
was held in the main dining room of 
the Hotel Biltmore, Tuesday evening, 
December 29th. The speaker of the 
evening, the Hon. Nelson Phillips of 
Dallas, Texas, spoke on “The lawyer 
and his land-marks.” 


Board Selects Officers 
At the conclusion of the annual meet- 
ing, the newly elected Board of Gov- 
ernors of the State Bar reported the 


election of the following officers for th 
enusing year: 

President, Felix C. Duval 
City; First Vice-President, 
Stephenson, Tulsa; Second Vic« 
dent, Fred Suits, Oklahoma City 


Vice-President, C. B. Holtzer 
Claremore; Treasurer, Walter Ar 
McAlester; Executive Secretary euel 


Haskell, Jr., Oklahoma City. 
F,. B. H. Spellman, of Alva, a: 
W. Trice, Hugo, were reelected | 
in-chief and Associate Editor, 1 
tivly, of the Oklahoma Stat 
Journal. 
F. B. H. Spetio 
Editor-in-Chief Oklahoma 
State Bar Journa 


Utah State Bar Requests Bar Commission to Raise Dues 
to Provide Funds to Combat Unlawful Practice—Non- 
Partisan Ballot for Judges Recommended—Proposed 
Federal Court Rules Discussed 


NE decided impression continues 

with the passing into history of 
the Sixth Annual Meeting of the Utah 
State Bar at Salt Lake City on De- 
cember 18th and 19th: Utah lawyers 
are banded together into an organiza- 
tion equipped to accomplish public and 
professional good, and that organization 
has the support of the public and of 
the members of the Bar. 








Roya J. DouGLas 
President, Utah State Bar 


Plan to Provide Funds for Investi- 
gation of Unauthorized Practice 
An outstanding incident illustrating 

the temper of the meeting occurred in 

the afternoon of the first day when 1 

second could be found to the moti 

the chairman of the Unlawful Practice 

Committee to adopt a report re 

mending disbanding the committe¢ 

part because of lack of funds. | 

ing protests from lawyers from all parts 

of the State, the objectionable part 

the report was withdrawn and a r 

tion adopted with but one dissenting 

vote, requesting the Bar Comn 

to raise the annual dues from $5.00 t 

$7.50 in order to raise an estimate 

$1,800 to supplement funds for the 
vestigation and prosecution of unet! 
and unauthorized persons, both withir 
and without the Bar. 

President Frank A. Johnson opened 
the second day with a comprehensive 
report of the activities of the Boa 
of Commissioners for the past 
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following which meetings were held by 
the various Created on an 
autonomous basis last year, the section 
meetings are obviously affording a bar 
activity new in Utah which is attrac- 
tive to many lawyers outstanding in 
their professional work and who are 
interested primarily in legal problems. 
Among papers presented and discussed 
were those on “Amendments to the Pro- 
bate Code,” by H. P. Thomas, and 
“Uniform Real Estate Contracts,” by 
O. A. Weisley, both of the Property 
Law Section; “A Financial Responsibil- 
ity Act,” by Ralph T. Stewart of the 


sections. 


Insurance Section; and “Extraditing 
Witnesses in Criminal Prosecutions,” 
by Paul B. Thatcher of the Criminal 
Law Section. Chairmen Franklin Riter 
of the Property Law Section, Stuart P. 
Dobbs of the Public Law Section, A. E. 
3owen of the Insurance Law Section, 
and M. B. Pope of the Criminal Law 
Section, presided over their respective 
meetings. 
Meetings of 
alumni associations, of Phi Alpha Delta 
and Delta Theta Phi alumni chapters, 
and of the Junior Bar and Judicial Sec- 
tions were held during the first day 


various law school 














U. S. Government bonds 

State, county and municipal bonds 

Canadian bonds 

Public utility and other bonds 

Stocks 

First mortgage loans on real estate 

Real estate (including home office site 

Cash in banks 

Premiums in transmission 

Accrued interest and other assets 
Total cash assets..........+.. 


Reserve for losses 
Reserve for unearned premiums 


Total liabilities and reserves 
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$25,000 to 825,000,000 
in 25 Years 


STATEMENT AT THE CLOSE OF BUSINESS DEC. 31, 1936, 
AS REPORTED TO THE DEPARTMENT OF INSURANCE, 
STATE OF ILLINOIS 


by $331.031.08. Stocks at market. Security fluctuation reserve is more than 
sufficient to adjust stocks to cost and bonds to par or cost, whichever is lower. 


[bs on amortized basis. Market values of bonds exceed amortized thas 


ASSETS 


PCr 
LIABILITIES 


Reserve for taxes, expenses and dividends 
Security fluctuation reserve (voluntary) 
Reserve for contingenicies (voluntary) 
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Home Office: Mutual Insurance Building, Chicago, U.S.A. 
“World's Greatest Autemobile Mutual”’ 


OTHER COMPANIES UNDER THE SAME MANAGEMENT 
American Motorists Insurance Company 
Federal Mutual Fire Insurance Company 
Glen Cove Mutual Insurance Company 
National Retailers Mutual Insurance Company 





$5,208 792.29 
2,085, 307.92 
856,996.04 
1,279,877.55 
3,292, 348.75 
1,400,151.17 
1,186,700.00 
8,337 ,910.06 
2,849,858.01 
132,262.60 





$11,362,194.16 
6,891,728.00 

2,781 ,516.37 
1,000,000.00 
1,000,000.00 
$23,035,438.53 
3,594,765.86 
$26,630,204.39 
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which closed with a stag “Grid 
Banquet” conducted under the aus; 
of the Salt Lake County Bar Ass 
tion, President Burton W. Musser pr 
siding. A. Pratt Kesler, Utah Chaiy 
man of the Junior Bar Conference 
the American Bar 
elected chairman of the Junior 
tion, succeeding Elliott I 
the judges elected 
George Christensen, of Price, 
and District Judge Herbert M. 
of Salt Lake, Secretary 


Association, was 
sar ec- 
Evans, while 
Judge 
irman 
] 


Distric 
( 


t 
h 


a 


¢ Ler 


Report of Judicial Council 

A. B. Irvine, reporting for the Ju- 
dicial 
court calendar in the State was substan- 
tially clear of work, and that the Su- 
preme Court Calendar, only a few years 
ago seriously cluttered, was “never in 
better shape.” Recommendations of the 
Criminal Procedure Committee pre- 
sented by Chairman Carl A. 
were adopted and the legislative com- 
mittee directed to introduce and sponsor 
before the 1937 legislature bills designed 
to centralize criminal prosecutions un- 
der the district attorneys, to extend the 
short form of indictment to preliminary 
hearings before justices of the peace, 
and to create a new crime, that of false 
swearing. 

A steadily increasing percentage of 
successful candidates taking the bar ex- 
amination was indicated by Chairman 
Sam D. Thurman, of the Committee of 
Bar Examiners, who pointed out that 
the adoption of the American Bar 
Association minimum admission re- 
quirements was resulting in elimination 
of the unfit before applying for permis- 
sion to take the examination. Adoption 
during the last year of publication of 
the names of all applicants and of per- 
sonal investigations of every applicant 
was reported. Reports were also made 
by the committees: Me- 
morials, Roy D. Thatcher; American 
Law Institute by George Harris Smith; 
Law Lists and Directories, Burton W. 
Musser; American Citizenship, Carl A 
Badger; Circuit Court of Appeals, R. 
L. Judd; Printing Session Laws, Cl 
M. Senior; and Relations with Tru 
Companies by John D. Rice. 


Demand for Better Method of Se- 
lecting Judges 


Council, announced that every 


Badger 


following 


Following a detailed presentation and 
discussion of the proposed Federal Court 
Rules by W. Q. Van Cott and Paul 
Ray, Dean F. Brayton, Chairman of th 
Committee on Judicial Selection, told 
of the year’s continued efforts by ! 
committee directed toward a better 

lection of judges than by Utah’s unsatis- 
factory method of partisan elections. 
Again the temper of the meeting was 
shown by vigorous discussion of the re- 
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NEWS OF THE BAR ASSOCIATIONS 

















ind almost unanimous demands 
something be accomplished in this 

n. The Board of Commission- 
nd the Committee were directed to 























































hair- nsor a legislative change to the non- 
tisan, headless ballot method in use 
vas several states, including Idaho, since 
r Sec- nge by constitutional amendment 
P| a iy THE SURFACE 
idge S oi the American Bar Association 
an e of Judicial Ethics was adopted in 
with obvious and irreconcilable con- 
alate the ( ite ail ws aes or When buying fire insurance, purchasers 
1 t practices of candidates for judicial want complete protection at minimum cost. 
nevitable if the proposed changes facts Before renewing policies, an increasing 
the present statutory method of elec- number of buyers are getting full informa- 
tok ore Set aengees. tion regarding the companies soliciting 
Su- Proposed Legislative Changes their business. They do not depend on mere 
Recommended surface statements, but go deep into the 
3 More than fifteen proposed legisla- matter and investigate for themselves. This 
~~ changes in substantive fields of the is largely responsible for the trend toward 
24 were recommended by the various mutuals. 
a and 9 ge nt re ry rec- IRM welcomes those who like to get to 
mendations Dy the reassembled mem- a 
the bottom of things. We say that IRM pro- 
VF p, the legislative committee was id dind g , p ae IRM ay 
ee 5 cted to introduce and sponsor the vides sound indemnity . .. = = 
 § s. More important are those designed prompt settlements . . . that IRM engineers 
, entralize the responsibility for crim- | prevent fires .. . that IRM reduces insur- 
ry . . . 
il prosecutions in the state, now di- ance costs. These are our statements. 
led y 2e arencies > ; UJ — 
| among three agencies, to require Send for the booklet containing complete 
nancial responsibility by those licensed IRM facts and figures; investigate them 
lrive motor vehicles, and to place a f 'g #4 Z 
> tatute of limitations on actions to set - thoroughly; only if you find them convinc- 








bs 4 le tax titles. 4.) re) ing, shall we expect to 












:~ losing the Annual Meeting with an hear from you further. 

tae ldress comparing American and Eng- 

te sh practice, and commenting on the ATTORNEYS WHOSE 

FP f the Proposed Federal Rules in WORK INCLUDES PROP- 
4 s respect, Judge George T. McDer- ERTY MANAGEMENT CAN 


EFFECT DIRECT ECONO. 

MIES FOR THEIR CLIENTS 
| BY CUTTING INSURANCE 

COSTS THE IRM WAY. 


tt of the Tenth Circuit Court of Ap- 
Is called upon each member of the 
join in the work of the profes- 
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American Historical Association. 





W. Annual Report 889 to 1931. 

= American Law Register, Vols. | 

~ to 9; New Series Vols. | to 27 
852 to 1888); Digest | Vol 
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Attractive price n request 


© Your inquiry about anything 
prrteking te Lew Boole wi IMPROVED Risk MuTUALS 
THE HARRISON COMPANY 75 FULTON STREET, NEW YORE 


Law Book Publishers 
Atlanta, Georgia 





A nation-wide organization of old established legal reserve companies 
writing the following types of insurance: Fire * Sprinkler Leakage * 
Use and Occupancy * Tornado and Windstorm * Earthquake * Rents 
* Commissions and Profits * Riot and Civil Commotion + Inland Marine 
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Make This Simple 


Test 


writing in longhand fri 
short sentence in an unfamiliar 
foreign language. Or endeavor to re 
tain momentarily and repeat a brief 
technical description which is “over 
your head.” 


Try ym dicta 


tion a 


A shorthand reporter can- 
not take down and accurately transcribe 
that which he does not understand, even 
though hearing it perfectly. In addition, 
countless incidents in a trial—a mum 
bling witness, the court at a high bench 
lawyers reading hastily from documents, 
question, objection, answer and ruling 
overlapping, street noises—make for in 
accuracy. But a knowledge of the sub 
ject matter assists hearing and under- 
standing; and experienced, competent 
educated reporters, in spite of the diffi- 
culties mentioned, daily perform seem- 
ing miracles in all our courts and put 
out transcripts of un 
questioned accuracy 


l ( Gaw, Secretary, 

NATIONAL SHORT 

HAND REPORTERS 
ASSOCIATION, 
Elkhart, Indiana 











Judge McDermott’s address, 


3anquet held Saturday eve 


sion. 
given at the 
ning was followed by the announcement 
of the election of Former District Judge 
A. V. Watkins, of Henry E. 
Beal, of Richfield, and Reuben J. Shay, 
of Cedar City, to the Board of Commis- 


Provo: 


sioners, and the selection of Royal J. 
President 
who 


Ogden, as suc- 


Johnson, 


Douglas, of 
ceeding President , 
continue on the Commission for another 
W. Q. Van Cott, of Salt Lake, 
was elected Vice-President, and L. M 
Cummings, Secretary, for the sixth suc- 


will 


year. 


cessive year. 

While the attendance at the 
meetings ranged from fifty to approxi- 
mately four hundred, a check at the 
registration desk that 
than ninety percent of the Utah mem- 
bers of the State Bar, together with 
visiting attorneys from Idaho, Wyom- 
ing, Nevada and California, were in at- 


various 


revealed more 


tendance at some or all of the sessions. 
L. M. CUMMINGS, 
Secretary. 


West Virginia Bar Association Hears President Hugus 
Discuss ‘‘State Bar Integration’’—Address on Proposed 
Changes in Federal Practice 
Program 


HE West Virginia Bar Association 

held its Fiftieth Anniversary meet- 
ing at Wheeling, October 8 and 9. The 
Ohio County Bar Association acted in 
the capacity of host. The daily business 
sessions of the Association, as well as 
its Annual Banquet, upon Thursday eve- 
ning, October 8, were held in the Ball 
Room of the Fort Henry Club. 

Mr. Wright Hugus, the President of 
the West Virginia Bar Association for 
the year 1936, declared the meeting in 
order. The Address of Welcome was 
given by Mr. Howard D. Matthews, 
President of the Ohio County Bar As- 
sociation, and the response thereto was 
made by Mr. Robert S. Spilman, of 
the Kanawha County Bar. 

The early portion of the forenoon 
session upon October 8 was consumed 
in the appointment of a Nominating, 
Resolutions and Auditing 
and in the Reports of the 
the Association. 


Committee 
Officers of 


After these reports Hon. Frank W. 
Nesbitt, of Wheeling, made a 
able address concerning “The Proposed 
Rules for Changes in Federal Practice.” 
The Association was so impressed with 
Judge Nesbitt’s paper that it passed a 
resolution authorizing the printing of 
the same for distribution to 


remark 


members 


- Other Speakers on 


Officers Elected 


Harry H 
President, West Virginia Bar Association 


ByRrer 


of the Judiciary and to members of the 
Supervisory Committee of the Fourth 
Judicial District of the United States. 
The Courts and Committee now have 
the proposed rules for changes in Fed- 
eral Practice before them for considera- 
tion. 





New and Used 


LAW BOOKS 


Sold and Bought 
Catalogue of Books for Sale and | of 
Books Wanted will be sent on request 
ILLINOIS BOOK EXCHANGE 
(Established 1904) 
337 West Madison Street 
Chicago, Illinois 








Diploma Privileges Abolished a 
W. Va. University College 
of Law 

During the afternoon session the vari- 
ous committees their reports, 
There was discussion ig 
regard to the portion of the report of 
the Committee on Judicial Administra 
tion and Legal Reform recommending 
abolition of the diploma privileges af 
the College of Law of West Virgini 
University. At the conclusion of the 
discussion the Association voted in fa 
vor of the abolition of this privilege. 

President Wright Hugus then made 
his address, in which he suggested the 
advisability of “State Bar Integration” 
for the State of West Virginia. The 
discussion following the President's ad- 
dress showed that had chosen a 
topic of vital importance and that his 
treatment of it had been most informa- 
tive. 

The Nominating then 
made its report, and after the ballot, 
President Hugus announced that Mr, 
Harry H. Byrer, of Martinsburg, Ber- 
keley County, West Virginia, had been 
elected President of the Association for 
the year 1937. 

Hon. Earl F. Reed, of Pittsburgh, 
Pennsylvania, was the guest speaker at 
the banquet on Thursday evening. Mr. 
Reed, in a very vivid manner, explained 
the practice in England in regard to 
newspaper comment in both civil and 
criminal actions, as contrasted with the 
practice prevalent in our country. 

On Friday, at the morning session, 


made 
considerable 


he 


Committee 


there were other committee reports, at 
the conclusion of which Hon. Haymond 
Maxwell, one of the Judges of the West 
Virginia Supreme Appeals, 
addressed the Association on “Instruc- 
tions to Juries.” Judge Maxwell has 
spent presiding not only as @ 
Supreme Court Judge but as Judge of 
one of the Circuit Courts of the State 
of West Virginia, and his long experi- 
ence made his address most instructive, 

After further committee reports, Hon 
George W. McClintic, Judge of thé 
United States District Court for thé 
Southern District of West Virginia 
and Hon. George W. Vanderoot, of thé 
Wood County Bar, spoke on “Fifty 
Years at the West Virginia Bat 

The concluding Address was by Cap-+ 
tain Kemble White, of the Marion 
County Bar, as to “Proposed Changes 
to the Judicial Article of the Consti- 
tution.”—CHartes P. Meap, Sec 


Court of 


years 











